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PROPOSALS TO IMPROVE THE COLLECTION OF 
VALUE ADDED TAX 

Foreword by the Chancellor of the Exchequer 

1. The first two volumes of the report of the Keith Committee were 
published in March 1983, The Committee’s proposals were detailed and 
far-reaching, and I decided that the trade and professional bodies concerned, 
as well as individuals, should be given the fullest opportunity to comment on 
them before any conclusions were reached. On my instructions, the Revenue 
Departments carried out an extensive consultation exercise, and reported 
the outcome to me in March 1984. In reply to a Parliamentary Question 
on 18 May, I said that the Government hoped to announce conclusions on 
the Customs and Excise recommendations - mainly dealing with VAT - 
towards the end of 1984, in time for any necessary legislation to be included 
in the 1985 Finance Bill. My proposals, together with draft implementing 
clauses, are set out in this paper. Consultations on the Inland Revenue 
recommendations are continuing, and I hope to bring forward proposals on 
them in 1985, in time for legislation as necessary in the 1986 Finance Bill, 
Meanwhile, the proposals set out in this paper on VAT should not in any 
way be taken as prejudging the Government’s likely conclusions in relation 
to the rather different taxes administered by the Inland Revenue. 

2. The Government is grateful to Lord Keith and his colleagues for their 
careful and detailed analysis of the present administration of VAT, and to 
all those w'ho have commented on their proposals. In considering the 
Committee’s recommendations, I have been very much aware that a tax of 
such general application as VAT can be operated successfully only if it 
has a high degree of public acceptance. The tax should be seen to be 
evenly enforced; those traders who conscientiously comply with their legal 
obligations must not be put at a disadvantage compared with their 
competitors who do not; and the powers of enforcement needed for this 
purpose, while kept to the minimum, should be effective, certain in their 
application, and provide adequate safeguards for the taxpayer in his relations 
with Customs and Excise. 

3. The Keith Committee were much concerned to balance the proposed 
strengthening of the powers of the Customs and Excise in certain respects 
with increased protection for the taxpayer. Almost all those who commented 
during the consultation exercise emphasized the importance of dealing with 
the recommendations as a package. I fully accept that approach, and in 
the very limited modifications which I propose to make to the original 
recommendations, I have sought to tilt the overall balance further in the 
taxpayer’s favour. While I have decided that shifting the responsibility for 
the issue of VAT search warrants from magistrates to circuit judges would 
increase the burden on the higher judiciary without materially increasing 
the safeguards for the citizen, I have also decided that civil recovery actions 
for VAT debts should continue to be a matter for the High Court rather 
than the VAT Tribunals; that the names of those accepting civil penalties or 
compounded settlements in fraud cases should not automatically be 
published; and that in the third test for the proposed new civil default of 
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“ gross negligence ” (to which I intend to give the more accurate and 
neutral title of “ serious misdeclaration ”), the reckonable defaults should be 
limited to those which equal or exceed 5% of the true amounts of tax due. 
In addition, the Customs and Excise should have much wider powers of 
general mitigation than the Committee envisaged. 

4. Subject to these and the other modifications explained later in this 
paper, and to any further representations which may be made by interested 
parties, I now intend to bring forward the draft legislation set out in 
Appendix 5 as part of next year’s Finance Bill. I believe that these proposals 
are an important and necessary stage in the evolution of value added tax, and 
will substantially improve both the fairness and the efficiency of its 
administration. On that basis, I commend them to all taxpayers and their 
professional advisers as a positive but measured response to the concern 
expressed over the years, not least by the Public Accounts Committee of the 
House of Commons, about the persistent non-compliance with VAT law to 
the detriment both of the Exchequer and of those taxpayers who are 
careful to observe their legal obligations. 



HM Treasury 
November 1984 



NIGEL LAWSON 
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PROPOSALS TO IMPROVE THE COLLECTION OF 
VALUE ADDED TAX 



Introduction 

1. This paper and the draft clauses at Appendix 5 deal with those 
recommendations relating to Customs and Excise in volumes 1 and 2 of the 
Report of the Keith Committee on the Enforcement Powers of the Revenue 
Departments (Cmnd. 8822). These recommendations are concerned mainly 
with the administration of the collection of value added tax (VAT). 

2. Information on the background to and work of the Keith Committee, 
including its membership and terms of reference, will be found at 
Appendix 1. A note on the consultation exercise referred to by the 
Chancellor is at Appendix 2. 

The Scale of the Compliance Problem 

3. There are currently some 1-4 million traders registered for VAT 
providing an estimated net yield in 1984-85 of £18 billion. Whilst the Keith 
Committee generally approved of the way in which Customs and Excise use 
their existing powers to administer the tax, it expressed concern at the low 
level of compliance with the legal requirements for the furnishing of returns 
and the making of payments by the statutory due date. On more than one 
occasion this has been a matter for comment by the Committee of Public 
Accounts (PAC), most recently in their Thirty-Fourth Report of the 1983-84 
Session (House of Commons Paper 430) in which they strongly supported 
the general approach of the Keith Committee. 

4. In spite of the successful efforts made by the Department in recent 
years to improve compliance within the existing legal framework, over three 
quarters of those required to make quarterly returns and net payments of 
VAT do so late, with the result that on average during 1983-84, some £1*5 
billion of tax due was outstanding at any one time. Although defaults of 
this kind technically constitute criminal offences it is practicable to prosecute 
in only a small proportion of the most serious cases. Most traders who 
submit their returns late, or who underdeclare their liability, run little risk 
of any financial penalty. The scope for interest-free use of tax collected 
from customers is the single most important cause of the present unacceptably 
low level of VAT compliance. 

5. Against this background, the Government has accepted the case made 
by the Keith Committee for the introduction of an automatic, progressive, 
tax-geared surcharge for late payment or late submission of returns and the 
replacement of the present criminal code of regulatory offences by a new 
and more readily enforceable civil code providing for interest on under- 
declarations and graduated tax-geared or frequency related penalties, 
determined according to objective criteria, but with greater scope for miti- 
gation than envisaged by the Committee, Taken with the further safeguards 
recommended by the Committee, these arrangements would have important 
benefits for both taxpayers and the Exchequer. The taxpayer would know 
with certainty that particular consequences would follow particular defaults; 
the enforcement of VAT would become much more uniform; and the stigma 
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of criminality would be removed from all but the most serious VAT offences. 
From the Exchequer’s point of view, the incentive to prompt compliance 
should greatly improve the flow of revenue, and should enable considerable 
savings of staff engaged on enforcement work to be made. 

6. The Committee’s recommendations are a carefully considered package 
designed to improve the effectiveness of the VAT system and to provide 
extra safeguards for the taxpayer. Taking account of the comments made 
during the consultation exercise, it is proposed to seek powers to implement 
them as a balanced package in the 1985 Finance Bill subject to the reser- 
vations noted in paragraphs 7 and 11 below and to the modifications referred 
to in Appendix 3. Implementation of the default surcharge, the repayment 
supplement, interest and serious misdeclaration proposals will need to be 
phased in over a two-year period because of the substantial accounting and 
procedural changes involved. A detailed commentary on each recommen- 
dation and the action proposed is set out in Appendix 3 under seven broad 
subject headings. The recommendations relating to Customs and Excise in 
volumes 1 and 2 of the Keith Committee’s Report and the Government’s 
proposals are listed at Appendix 4. 

Recommendations not accepted by the Government or for farther 

consideration 

7. The recommendations dealing with professional privilege affect both 
Customs and Excise and the Inland Revenue, and require further consul- 
tation with the professional bodies concerned before conclusions can be 
reached. Any necessary legislative proposals will be brought forward in 
the 1986 Finance Bill. A further group of recommendations dealing with 
the conduct of criminal investigations has been wholly or partly subsumed 
in the Police and Criminal Evidence Act 1984 while others require experience 
of the working of that Act before final conclusions can be reached. For 
the reason given in Appendix 3, VAT search warrants (like police warrants) 
will continue to be issued by magistrates, and not by circuit judges, as recom- 
mended by the Committee. Recommendation 38 (publication of names of 
those making settlements in fraud cases) was almost universally opposed by 
the bodies who commented during the consultation exercise. It would 
probably result in a large number of alleged offenders rejecting settlement 
offers or appealing to VAT Tribunals, and it is not therefore proposed to 
implement it. 

8. The second part of recommendation 51 (orders for payment to be 
granted by the Tribunal) was intended to simplify the recovery of VAT 
debts by Customs and Excise. The existing procedures for recovery through 
the High Court are, however, satisfactory from the Department’s point of 
view and offer some additional assurance for the taxpayer. This proposal 
will not, therefore, be pursued further. 

9. Recommendation 29 proposes a new civil default of gross negligence 
(referred to in this paper as serious misdeclaration) which would apply to 
large or persistent VAT underdeclarations or over-claims. The Committee 
recognized that the objective tests it proposed might need to be amended. 
The Government proposes to make the reckonable defaults in the third test 
subject to a de minimis limit. The draft legislation provides for the 
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thresholds for the first two tests to be as recommended by the Committee, 
“ but views on whether this would be appropriate would be welcomed. The 
tests would in any case be subject to review in the light of experience. 

10. Recommendations 35(d) and 49(^0 (personal liability of directors for 
civil penalties and VAT debts) have been overtaken by the Government’s 
proposals for the reform of insolvency law (Cmnd. 9175). 

11. The concern reflected in recommendation 44 (disclosure of infor- 
mation to foreign revenue authorities) is recognized and further consideration 
will be given to its implementation when volume 4 of the Committee’s Report 
(which deals with other areas of Customs and Excise work) is received. 

Draft Clauses 

12. Draft clauses dealing with those recommendations whose implemen- 
tation requires legislation in the 1985 Finance Bill appear at Appendix 5, 
The Finance Bill may also include other clauses stemming from those Keith 
recommendations which are currently under consideration. 

Furtlier Representations 

13. Detailed comments on the draft clauses should be sent to HM 
Customs and Excise, VAT Control Division A, Alexander House, Victoria 
Avenue, Southend-on-Sea, Essex SS99 lAA, by 7 January 1985. The 
Department will in due course report to Ministers on the main issues 
raised, and final legislative proposals will be published in the 1985 
Finance Bill. 
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Appendix 1 



THE KEITH COMMITTEE 

1. In July 1980, the Government appointed an independent committee 
under the chairmanship of Lord Keith of Kinkel to undertake a review of 
the enforcement procedures of the Inland Revenue and Customs and 
Excise Departments. 

2. The Committee’s terms of reference were : 

“ To enquire into the tax enforcement powers of the Board of 
Inland Revenue and the Board of Customs and Excise, including: 
powers of investigation into the accuracy of returns including powers 
to call for information and documents; powers of entry and of 
search of premises and persons; powers relating to cases of fraud, 
wilful default or neglect and to cases of reckless action: but not 
including the ordinary processes of collecting outstanding tax and the 
charge of interest thereon. To consider whether these powers are 
suited to their purposes having regard both to the need to ensure 
compliance with the law and to avoid excessive burdens upon tax- 
payers and to make recommendations.” 

3. The chairman was The Right Honourable The Lord Keith of Kinkel 
PC, a Lord of Appeal. The other members were : 

The Lord Allen of Fallowfield, CBE, a former Crown Estates Com- 
missioner and former General Secretary of the Union of Shop, 
Distributive and Allied Workers; 

Mr Brian R Crack, BSc (Econ) FCA, an accountant and businessman; 

Mr John F Avery Jones, MA LLB FTII, a solicitor and taxation 
expert; and 

Mr Ernest V Symons, CB BA, a former director-general of Inland 
Revenue (1975-77). 

4. The Committee received written evidence from about 250 individuals 
and organisations, including bodies representative of the interests of business, 
trade and the professions, trade unions and the two Revenue Departments. 
There were 1 1 meetings to hear oral evidence. 

5. The Committee’s report will be in four volumes. Volumes 1 and 2 were 
published on 23 March 1983. These dealt with the main Inland Revenue 
taxes and, on the Customs and Excise side, primarily with VAT. Volume 3 
(Cmnd. 9120) dealing with the other Inland Revenue taxes was published on 
18 January 1984, and the final volume, covering customs duties, excise duties 
and car tax is expected to be published shortly. 

6. In volumes 1 and 2 the Committee made 59 recommendations on 
Customs and Excise (mainly VAT) matters and 99 on taxes administered 
by the Inland Revenue. Many of the recommendations require legislation 
before they can be implemented, others require changes in practice and 
some simply maintain the status quo. 
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7. Throughout the first two volumes of the report the Committee balanced 
the needs of the Revenue Departments with the rights of the taxpayer. 
Where it recommended new powers or the retention of existing ones, it 
generally proposed improved, and, where possible, external safeguards for 
the taxpayer. More effective penalties were proposed, combined with a 
reduction of official discretion in order to make the treatment of defaulting 
taxpayers more certain and more uniform. Another recurrent theme was 
that both Revenue Departments should, wherever possible, have the same 
precisely formulated powers, with corresponding safeguards for the taxpayer. 
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Appendix 2 



RESULTS OF THE CONSULTATION EXERCISE 

1. In response to a Parliamentary Question on 29 July 1983, the then 
Financial Secretary to the Treasury invited interested parties to submit their 
comments on volumes 1 and 2 of the Keith Report to a joint working group 
of the Inland Revenue and Customs and Excise by 31 December 1983. 

2. The joint working group reported the results of the consultation 
exercise to the Chancellor of the Exchequer in April 1984. Comments were 
received from a broad cross-section of interested parties representing industry, 
commerce and the professions, and from firms, companies and individuals. 
In all, 34 parties commented of whom about two thirds were representative 
bodies. 

3. There was general agreement on the need to change the present rules 
for compliance with, and enforcement of, the income, corporation, capital 
gains and value added taxes. Although the reactions to individual proposals 
were predictably mixed and there were some reservations, the majority view 
was that, taken as a whole, the Report was fair and balanced, and that if 
the Government decided to implement its recommendations they should be 
treated as an integrated package of measures designed both to improve tax 
compliance and to provide enhanced safeguards for taxpayers. Further 
discussions with interested parties were suggested before decisions were 
made about certain recommendations (e.g. in the “ privilege ” area) and on 
proposals affecting the Inland Revenue. 

4. The results of the consultation exercise were reported to the House 
of Commons by the Economic Secretary to the Treasury on 8 May 1984. 
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Appendix 3 



SUMMAEIES OF THE VAT RECOMMENDATIONS 



1. For the purposes of this paper the recommendations have been grouped 
under seven broad headings. In each group there is a brief statement of 
the need for the implementation of each recommendation or, where appro- 
priate, reasons for its further consideration or, exceptionally, its rejection. 
The numbers quoted are those given by the Keith Committee to its Customs 
and Excise recommendations. The relevant group letter appears against 
each recommendation in Appendix 4. 



A. Control and Information Powers 

2. Recommendations 

1 Retention of VAT records for up to six years. 

3 VAT control visiting — ^to continue with improved powers and 
enhanced safeguards. 

4 VAT control visiting — amended provisions. 

5 VAT information powers — extension in respect of services and 
imported goods. 

7 Access to, and checking of, computers, and admissibility in 
criminal proceedings of computer produced documents. 

10 Proof of removal abroad to fulfil requirement to account for 
goods. 

11 “ Code of conduct ” leaflet for VAT control visiting. 

44 Notification to taxpayer before disclosure of information to 
foreign revenue authorities. 

Subject to the passage of any necessary legislation, it is proposed to 
implement all these recommendations in 1985, except for recommendation 44, 
which will be considered further when volume 4 of the Committee’s report 
has been received. 

3. This group of recommendations aims to rationalise Customs’ routine 
control powers and improve safeguards for the taxpayer. The recommendation 
to increase from three to six years the period for which traders must preserve 
their records (Rl) reflects the reduction in the frequency of VAT inspection 
(control) visits to many traders. Section 12(9) of the Companies Act 1976 
already requires many companies to preserve records for six years, 

4. The Government accepts that VAT control visiting should continue 
(R3) with improved powers coupled with enhanced safeguards for tlie tax- 
payer (R4). The proposed power to require a trader to open and count the 
take of gaming machines at the request, and in the presence, of a Customs 
and Excise official would enable the tax liability to be checked. The 
absence of such a provision at present is a weakness which has resulted in 
losses of VAT. The clarification of the place for production of records and 
the introduction of a power to require production of records held by third 
parties are measures designed to improve the effectiveness of VAT 
administration. 
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5. The safeguards for the taxpayer and guidance in respect of VAT 
control visiting will be set out in a “ code of conduct ” pamphlet which will be 
sent prior to a visit (Rll). It will include an outline of the powers of visiting 
VAT officers and a description of standard visit procedures to help taxpayers 
to make any necessary preparations. Legislation is not required. 

6. Current VAT information powers in respect of services are limited to 
the consideration for the taxable supply and to basic information about the 
recipient of the supply. The present powers do not cover supplies claimed to 
be exempt or outside the scope of VAT, The extension of the powers to 
include exempt services and information about the services concerned (R5) 
would remove a serious limitation which has restricted the ability of Customs 
to check that the correct tax liability is being declared. (Reasonable claims to 
legal privilege for certain records will, however, continue to be respected — see 
Group F.) 

7. Access to computers (R7), which now hold much of the information 
previously held in account books and records, is essential to enable Customs 
to verify the data used to complete VAT returns. Volume 4 of the Keith 
Committee’s Report will deal with other Customs and Excise areas of 
operation and proposals for the implementation of this recommendation may 
be delayed pending consideration of any similar recommendations which 
might be included in volume 4. Similarly, the publication of a draft clause 
has been postponed until that volume is available. The admissibility in 
criminal proceedings of copy and computer produced documents (also R7) 
is covered by Part VII of the Police and Criminal Evidence Act 1984. 

8. The admission of certain evidence of removal abroad to account for 
goods received or imported, but not in stock, would remedy a legal defect 
(RIO) which could operate to a taxpayer’s detriment. 

9. It is accepted that a taxpayer, other than in a case of fraud, should 
be notified when a foreign revenue authority requests commercially secret 
information about his business from Customs and Excise so that he has the 
opportunity to object (R44). The same situation could arise in respect of 
Customs duties and other charges levied at import or export, and the 
Government will await volume 4 of the Keith Committee’s Report which 
deals with those areas of work before putting forward final proposals. 

10. Interested parties who commented on the proposals in this group 
unanimously accepted recommendations 5, 10 and 11. A substantial majority 
were in favour of reconamendations 1, 3, 4 and 44; one body opposed 
recommendation 3 and another recommendation 44. None was against 
recommendation 7, but a number of points were made concerning the timing 
of official visits, the level of training of visiting officials, compensation for 
damage, etc. 

B. Compliance and Collection 

11. Recommendations 

2 Higher assessments for repeated failure to furnish returns. 

45 & 46 Implementation of Scottish Law Commission proposals on the 
recovery of taxes in Scotland. 
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47 Forcible entry to levy distress or to poind to be allowed only on 
warrant issued by a magistrate or Sheriff; penalty for breach of 
walking possession agreement. 

49 Measures to counter the “phoenix syndrome” (traders who 
re-emerge under different company names having previously 
become insolvent with undischarged VAT debts). 

50 Enhancement of VAT enforcement rdgime. 

51 Enforcement of VAT Tribunal determinations and orders for 
payment. 

The main thrust of all the recommendations in this group has been 
accepted. 

12. When a trader fails to submit a return declaring his tax liability an 
assessment is issued to establish an enforceable tax debt. For many traders 
who pay assessments no further action is taken unless and until a control 
visit reveals that the amount paid on assessment was less than the true tax 
liability. Where there is a history of repeated payments of assessments it is 
likely that they are significantly less than the true tax liability. Graduated 
increases in assessments (R2) would encourage traders to submit returns, 
and thus provide a more accurate base for any subsequent assessments that 
may be necessary. 

13. Although recommendations 45 and 46 are accepted in principle, it 
would not be appropriate to propose changes limited to VAT in advance of 
the final decisions on the recommendations of the Scottish Law Commission, 
especially since the Keith Committee’s proposals are intended to bring a 
greater measure of uniformity into the procedures for the recovery of taxes 
in Scotland, including those administered by the Inland Revenue. The 
legislative changes necessary to implement R45 and R46 are expected to be 
subsumed in the proposed (Scottish) Diligence Bill. 

14. Forcible entry to levy distress (R47) is currently authorised by the 
Collector in charge of the local VAT office. Although this power is rarely 
used it is accepted that the authority of a magistrate should be obtained. 
In Scotland there is already judicial oversight of this power. The second 
part of the recommendation concerns breaches of “ walking possession ” 
agreements. A trader enters into such an agreement when he and Customs 
and Excise agree that distrained goods should remain temporarily in the 
trader’s custody. This provides him with a brief respite in which to arrange 
payment of the debt without the immediate removal and sale of his goods. 
A penalty equal to half the tax due or other sum duly recoverable is proposed 
to protect goods subject to such agreements from unauthorised interference. 

15. The typical “ phoenix syndrome ” case (R49) occurs when a company 
begins trading, builds up a significant tax debt, disposes of its assets and 
liquidates without payment of the tax due. Trading is then resumed by one 
or more of the directors of the previous company, often in the same premises 
and using the same equipment but under the protection of the limited liability 
of a new company. There is considerable scope for repeated cycles of unpaid 
tax liabilities. The more important of the recommendations to counter this 
are that a measure of personal liability should attach to directors persistently 
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involved in insolvent VAT registered businesses, that receivers and liquidators 
should be liable as individuals for offences committed by a body corporate 
under their control, and that it be put beyond doubt that persons in charge 
of and carrying on the business of an insolvent company are treated as 
taxable persons during their terms of office. The Government’s proposals 
for the reform of insolvency law (Cmnd. 9175) may well provide an effective 
method of dealing with directors persistently involved in insolvent VAT 
registered businesses. It is intended, therefore, to review the need to 
implement recommendation 49(d) in the light of experience of the new 
insolvency regime. 

16. That part of recommendation 50 which seeks in the first instance to 
improve compliance by wider use of collection visits would be resource 
intensive, might well be counter-productive (e.g. the relatively compliant 
trader would be tempted to delay payment until a collection visit was made), 
and would be likely to achieve only part of the improvement in compliance 
offered by the surcharge system proposed as a possible longer term measure. 

17. The compliance problem is sufficiently serious to justify the 
implementation of the surcharge system as soon as possible. The system 
would involve: 

(a) a warning to any trader who failed to submit by the required date two 
returns or payments in any period of two years; 

(b) an initial surcharge of 5% of the tax due, or £30 whichever is the 
greater, for the first default in the two years following the issue of the 
warning; 

(c) an increased surcharge, rising in 5% steps for subsequent defaults up 
to a maximum surcharge of 30% for the sixth default during the 
currency of the warning; 

(d) the warning, and thus the liability to surcharge, would lapse after a 
period of two years’ satisfactory compliance. 

18. As a concomitant of the surcharge, a repayment supplement would, 
subject to certain conditions, be paid to a trader whose claim for repajunent 
had been unnecessarily delayed for more than two months. The supplement 
would be either £30 or 5% of the repayment made, whichever was the 
greater. Powers would be sought to suspend both the surcharge and the 
repayment supplement if the processing of returns is unavoidably interrupted. 
The repayment supplement would only be suspended, and subsequently 
reintroduced, by Treasury Order. 

19. Under the present rules, Tribunal determinations are enforceable only 
by recourse to another court. It is accepted that, subject to a simple 
registration procedure, determinations of the Tribunal, whether of tax, 
interest, penalty or costs, which remain unpaid should rank as judgements of 
the High Court or Court of Session (R51). It is not intended to seek to 
implement the second part of this recommendation which would allow 
Customs and Excise to apply to the Tribunal for an order for payment for 
any (unappealled) debt. The present well established recovery procedures 
are adequate for this purpose and afford the taxpayer the option of adjudica- 
tion by the High Court. 
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20. Interested parties who commented on the proposals in this group 
unanimously accepted recommendations 45 and 47; one body was opposed to 
recommendations 2 and 51, and another to recommendation 49; the majority 
were generally in favour of the remaining proposals. 

C. Assessments 

21. Recommendations 

8 Assessments to best judgement including “ mark-up ” assess- 
ments should continue unchanged. 

9 Provision for “ discovery ” assessments and Tribunal power to 
increase assessments on appeal. 

40 Revised procedure for out of time assessments. 

41 Assessment of deceased VAT traders. 

48 “ Jeopardy assessment ” procedure. 

All these recommendations are acceptable to the Government. 

22. Assessment by Customs of the VAT due (R8) is a tried and proven 
method of notifying errors, establishing a debt and adjusting Departmental 
accounts. It is also a convenient “ decision ” which may form the subject of 
appeal by the taxpayer. The Committee expressed general satisfaction with 
existing practice which it considered should continue unchanged. 

23. Currently, once an assessment has been issued, it may not later be 
increased (unless new facts emerge), either by Customs or a Tribunal, even if 
errors are discovered. Implementation of recommendation 9 would enable 
both Customs and VAT Tribunals to increase the amount of an assessment 
when it is discovered that the original amount is too low. 

24. Under current legislation, assessments may be issued only for tax 
periods ending within the last six years unless it can be established before a 
Tribunal at an ex parte hearing that there is evidence of wilful default, 
neglect or fraud. Implementation of recommendation 40 would : 

(a) allow Customs to make assessments for periods earlier than six years 
previously without the need for ex parte leave from a Tribunal where 
fraud or serious misdeclaration (in place of wilful default and neglect) 
was involved; 

(b) allow taxpayers (for the first time) to appeal against the grounds for 
exceeding the normal six year limitation; and 

(c) introduce (for the first time) an overall twenty-year limitation on such 
assessments. 

25. The Committee discovered anomalies in the treatment of the VAT 
affairs of deceased taxpayers. There is currently no power to assess a 
personal representative of a deceased taxpayer for underdeclarations of VAT 
on prior trading, whereas there is for direct taxes. However, it is possible to 
assess for any prescribed accounting period by leave of the Tribunal at any 
time up to six years after death. This is a much more extensive power than 
exists on the direct tax side. Recommendation 41 proposes to correct this 
anomaly by introducing explicit provision for the assessment of personal 
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representatives within three years of death, but limited to tax periods no more 
than six years before the date of assessment (or death in case of fraud or 
serious misdeclaration). Proceedings for leave to assess in such circumstances 
would be abolished. 

26. If an assessment of VAT is unenforceable because of an appeal 
hearing delay, the trader concerned has the opportunity to dispose of his 
assets and thus jeopardise the prospect of the tax being recovered. This is 
a particular problem when criminal proceedings are instituted and appeals to 
the Tribunal may be held over for up to two years until the proceedings are 
concluded. Implementation of recommendation 48 would enable the VAT 
Tribunal to direct immediate assessment and enforceability where there was 
reasonable cause to believe tax might be lost due to a default by any person. 

27. Interested parties who commented on the proposals in this group 
were generally in favour of recommendations 8 and 48. A majority accepted 
recommendations 9 and 41. Reaction to recommendation 40 was mixed — the 
need for the time limit to be extended to twenty years in respect of serious 
misdeclaration was questioned by four bodies, and three considered that 
Customs should be required first to demonstrate at any appeal against an 
out of time assessment that there was a prima jade case of fraud or serious 
misdeclaration. The Committee, however, was careful to balance the 
proposed removal of the need for prior approval of the Tribunal with the 
introduction of new time limits, and it is likely that assessments going back 
as far as twenty years would only be raised in cases of suspected fraud and 
similar cases involving substantial sums of revenue. 

D. Civil Investigation, Offences and Penalties 

28. Recommendations 

27 Abolition of criminal sanctions for regulatory offences. 

28 Imposition of interest for defaults. 

29 *Gross negligence (serious misdeclaration) provisions. 

30 Civil fraud provisions. 

31 Unauthorised issue of VAT invoices and failure to register to 
be treated as civil defaults. 

33 Civil penalties and default interest — aright of appeal. 

34 Civil penalties for regulatory offences. 

35 Assessment of civil penalties and interest — ^time limits, etc. 

36 Power to mitigate interest and civil penalties. 

38 Publication of names of offenders. 

All these recommendations except R38 have been accepted, subject to the 
de minimis limit for R29 referred to in paragraph 33 below; to further 
consideration ot R35(d) (see paragraph 38 below); and to wider powers of 
mitigation than proposed in R36. 



*As mentioned in the Chancellor’s foreword and in paragraph 9, it has been decided 
to apply the description “serious misdeclaration” to the default referred to in this 
recommendation. 
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29. The Committee recommended the introduction of a civil offence 
code for VAT. This would : 

(a) decriminalise the regulatory offences, including failure to submit returns 
or pay tax, and offences such as failure to keep or produce records, and 
replace criminal prosecution with a scale of daily civil penalties (R27); 

(b) except as indicated below, provide (for the first time) for the payment 
of interest on all underdeclarations or overclaims of tax (R28); 

(c) create a new default of serious misdeclaration, defined by objective 
tests, and carrying a non-mitigable penalty of 30% of the tax under- 
declared or overclaimed (R29); and 

{d) introduce a new concept of civil fraud as an alternative to, but not a 
replacement of, criminal prosecution, carrying a penalty of 100% of 
the tax underdeclared or overclaimed (R30), mitigable to 50% where 
the taxpayer co-operated in the investigation. 

The proposed civil penalties would be imposed administratively, but would 
be subject to appeal. 

30. The criminal sanctions for the regulatory offences at (a) above 
would be replaced by fixed -sum daily penalties or, if greater, daily percentage 
penalties for failure to submit returns or pay tax. The daily penalties would 
increase in severity for repeated offences and be adjusted to take account of 
inflation (R34). The surcharge procedure (R50) would become the main 
sanction for failure to submit returns or pay tax, and the civil penalty would 
be limited to those cases where the surcharge proved to be ineffective. 

31. Interested parties were in favour of the abolition of criminal sanctions 
but some had misgivings about the rigidity of the proposed civil penalties 
and pressed for wider powers of mitigation. 

32. Interest would be applied to all assessments of understated or 
overclaimed VAT but not to assessments issued centrally because a return 
had not been made. The provision equates with sanctions applied by the 
Inland Revenue and would deny traders the interest-free use of money 
overdue to the Exchequer, 

33. A serious misdeclaration penalty of 30% would be applied to 
assessments of underdeclared or overclaimed VAT of a size or frequency 
prescribed in objective tests. Included in this category would be the case 
where a trader accepted and paid an assessment issued because a return had 
not been submitted and that assessment significantly understated the true 
liability. Serious misdeclarations of VAT (unlike those for direct taxes) 
currently go unpenalised. The thresholds in the first and second tests 
proposed by the Keith Committee in paragraph 18.4.13 of its Report have 
been accepted, but the reckonable defaults for the third test would be limited 
to those which equalled or exceeded 5% of the true amounts of tax due. The 
Keith Committee recognized that adjustments might need to be made to the 
tests and as indicated in paragraph 9 on page 6 of this paper, comments on 
them would be welcome. 
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34. A new offence of civil fraud would attract a penalty of 100% of the 
evaded tax mitigable down to 50%. In these cases the tax underdeclared 
or overclaimed would also be liable to interest. Cases would be investigated 
to the civil standard of proof based on probability. Three of the existing 
legal provisions for which there are sanctions under criminal law, those of the 
issue of VAT invoices by unauthorised persons, the failure to notify a 
liability to be registered for VAT and the failure by a person exempted from 
registration to notify material changes in the nature of supplies would be civil 
offences attracting a penalty of 30% of the tax involved (R31). The more 
serious instances of these offences could also be considered under the civil 
fraud provisions where they had been committed with an intent to deceive. 

35. The Committee recommended that: 

(a) civil penalties and interest should be assessable and recoverable in the 
same way as tax, with a right of appeal after the event and there should 
be time limits and other measures to tighten the assessment procedures 
(R33 and R35); 

(b) Customs should have a general power of mitigation but it should be 
used exceptionally (R36); and 

(c) the names of offenders should be published (R38). 

36. Assessments of civil penalties and interest would operate in the 
same way as assessments for tax, without the need for prior proceedings 
before a VAT Tribunal but with a right of appeal after the event. 

37. The time limits for assessing civil penalties for VAT would broadly 
follow those for direct taxes. Penalties would not be assessed later than 
six years after the offence occurred except for fraud and serious misdeclara- 
tion where it would be possible to assess at any time up to twenty years after 
the offence occurred. Assessments of the various civil penalties and interest 
could be made at any time within three years of the final determination of 
the amount of tax due. Assessments could also be made against the personal 
representative of a deceased trader who incurred the penalty. These rules 
would apply for the assessment of interest and civil penalties which would 
be recoverable as if they were ordinary assessments of tax. This should 
facilitate combined recovery in cases where tax, interest and penalties are 
assessed together. To prevent traders escaping payment of penalties and 
interest on underdeclarations and overclaims discovered on VAT control 
visits by declaring the amounts on their next VAT returns before the 
assessments are issued, penalties and interest would be applicable up to the 
date of payment. 

38. The recommendation (R35(d)) that directors and officers of corporate 
bodies, in certain circumstances, should have a personal liability for civil 
offences committed by the corporate body raises wider issues of the extent 
of limited liability which the Government will wish to consider further before 
reaching a final conclusion. 

39. One interested body was against all the proposals save for that 
making directors personally liable. For the rest, there was general 
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acceptance, although some favoured a specific time limit for assessing all 
penalties with no extension for tax-geared penalties (R35(a)). 

40. The Committee was not in favour of a wide power to mitigate interest 
and penalties except as proposed in recommendation 30. It recommended 
that whilst Customs should have a general power to mitigate interest and 
penalties, its application should be restricted to exceptional cases of financial 
hardship, injustice or difficult points of tax liability, and that regular 
reports should be made on its use (R36). 

41. The importance which the Committee attached to the automaticity of 
its penalty and interest proposals is recognized, but it is considered on the 
grounds of equity that there should be wider discretion to mitigate penalties 
than that proposed. Information about the use made of the power to 
mitigate would be given in the Annual Reports of the Commissioners of 
Customs and Excise. 

42. For both civil fraud and the compounding of proceedings for criminal 
charges, the Committee proposed that the names and details of those traders 
subject to these sanctions and those for whom the Tribunal upholds penalties 
for fraud, should be published but that there should be a discretion to 
withhold publication (R38) where there was a full spontaneous voluntary 
disclosure. 

43. There was almost universal opposition by the representative bodies 
to the publication of defaulters’ names. Publicity is likely to discourage 
acceptance of offers to compound proceedings and cause more alleged 
offenders to chose prosecution or to appeal to Tribunals in civil cases. This 
would increase Departmental costs and put more pressure on the Courts and 
Tribunals. The Government has accepted the majority view and has decided 
not to seek to implement this recommendation. Appeals to a Tribunal 
against assessments of civil fraud penalties would, of course, be reported in 
the normal way. Publicity, in this instance, provides a safeguard against 
frivolous appeals. 

E. Criinmal Investigatioii, Offences and Penalties. 

44. Recommendations 

12 Code of questioning /tape recording in respect of persons in 
custody. 

13 Tape recording out of custody. 

14 Provision of signed statement /record of questioning for suspect 
on the premises (mainly covered by the Home Office Code of 
Practice). 

15 Power of arrest. 

16 The nomenclature of “ detention ” to be changed to “ arrest ”. 

17 Power to detain suspects in Scotland for questioning. 

18 Level of judicial authority for issuing VAT search warrants. 

19 Power to search under warrant to be limited to instances of 
suspected serious VAT fraud. 
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20 Production orders where premises to be searched are those of an 
unsuspected third party. 

21 Particularity in warrants to be determined by the issuing authority. 

22 Search of persons to be limited to those suspected of being in 
possession of evidence of VAT fraud. 

23 Judicial authority’s discretion to impose conditions on search 
warrants. 

24 Provision of copy of search warrant for occupier of premises 
searched. 

25 Presence of other persons at searches without judicial 
authorisation. 

26 Safeguards in respect of seized documents. 

32 VAT criminal offence code to be retained with amended 
provisions. 

37 Power to compound to be retained. 

39 Resiling from compounded settlement — ^tune limit. 

All these recommendations have been accepted except Nos. 13, 14 and 21, 
which need further consideration, and 18. The Keith Committee accepted 
that there was no evidence that VAT warrants were being sought or issued 
irresponsibly, and Government spokesmen have argued in the context of 
police search warrants durmg debates on the Police and Criminal Evidence 
Bill that magistrates are fully competent to deal with applications for such 
warrants. Raising authorisation to circuit judge level would increase the 
burden on the judiciary without materially strengthening the safeguards 
for the taxpayer. 

45. Both the Royal Commission on Criminal Procedures (RCCP) and the 
Ceith Committee looked at and made recommendations on the conduct of 
:riminal investigations. The recommendations of both bodies generally 
limed to improve the safeguards for the suspected person, prevent the abuse 
of power, and clarify the procedures to the benefit of both parties to the 
investigation. 

46. The Government consulted widely on the report of the RCCP, and 
the Police and Criminal Evidence Act 1984 (PCEA) is its response. It is 
the Government’s view that the practices and procedures of the police should, 
as far as is practical, apply to all criminal investigations. Many parts of the 
Act will, therefore, be applied (by Treasury Order) to Customs and Excise 
officers who will also, wherever appropriate, apply the codes of practice 
approved by Parliament for the investigation of offences. 

47. A number of the Keith recommendations are subsumed wholly or 
partly in the PCEA. The provision of legal advice and tape recording in 
custody (R12), and the replacement of the word “ detention ” in Acts relating 
to Customs and Excise by the word “arrest” (R16) are covered by the 
PCEA and implementation will now follow automatically. Experience of 
the working of PCEA procedures is desirable before deciding whether to 
seek to implement the proposals relating to tape recording of interviews out 
of custody (R13), provision of copies of statements and records of questioning 
to suspects (R14) and further particularity in search warrants (R21). 
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48. A number of the recommendations in volumes 1 and 2, though written 
in the VAT context, are clearly not confined to VAT. Any changes will be 
delayed until consideration has been given to any similar recommendations 
which might be included in volume 4. 

49. The proposed changes should go a long way towards redressing the 
balance between the powers of the Department, which a number of interested 
bodies considered excessive, and the rights and freedoms of the citizen. 
A production order procedure where the premises to be searched are those 
of an unsuspected third party (R20), the limiting of VAT search powers to 
serious frauds (R19), the restrictions on the search of persons (R22), judicial 
discretion to impose certain conditions on search warrants (R23), the pro- 
vision of copy search warrants for occupiers (R24) and the tighter control 
over the seizure of documents (R26), would all be additional safeguards for 
the taxpayer. Disputes arising under grievance procedures would be dealt 
with by Magistrates’ Courts (R26). 

50. The appreciable rise in the number of professional criminals involved 
in large VAT frauds and the risk of their absconding justifies the introduction 
of a power of arrest for VAT offences (R15). The power would be restricted 
to serious frauds and arrest would only be authorised at a high level within 
the Department. 

51. Of the other two recommendations in this group which have been 
accepted, the one approving the presence of necessary persons at searches 
(R25) simply maintains the status quo, while the other, that Customs and 
Excise officers in Scotland should be allowed to detain suspects for question- 
ing (R17), would remove an anomaly between Customs powers and those of 
the Scottish police investigating similar offences. 

52. Most of the recommendations were favourably received by interested 
parties though there was some opposition in respect of the arrest power. 

53. The Keith Committee proposed the introduction of new civil sanctions 
aimed at civil fraud and serious misdeclaration, but it also recommended 
that the existing VAT criminal offence code should be retained with some 
modifications (R32). It proposed that there should be a redefinition of 
“fraudulent evasion” so that repayment frauds can be prosecuted under 
revenue law; that where the offence involves false declarations the penalty 
should be tax-geared; that there should be legislation to resolve the question 
of “ deceiving ” a computer; that section 39(3) Value Added Tax Act 1983, 
which provides for penalties where a person’s conduct in a specified period 
must have involved the commission of an offence, should be used in cases 
involving smaller amounts of tax than is the present practice; that the 
maximum terms of imprisonment for VAT fraud offences should be seven 
years; and that the time limit within which prosecutions may take place 
should be increased from three to six years from the date of commission of 
the offence and, for cases on indictment, there should be no time limit. 
These proposals have been accepted. 

54. The Committee also examined in detail the use of the power to 
compound criminal proceedings for VAT offences. After its examination it 
said, “the results seem to demonstrate a high standard of judgment of 
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evidential sufficiency before compounded settlements are offered, and the 
clear cut nature of criminal investigation and compounding, with the lack 
of haggling involved, were attractive to a number of the accountants and 
lawyers who appeared before us It recommended that the power to 
compound criminal proceedings in respect of VAT be retained (R37). 
Legislation is not involved. 

55. Where an offer to compound proceedings is accepted, the Committee 
recommended that a person who has second thoughts should have a statutory 
right to resile from the agreement (R39). It recommended that the option 
should be brought to the attention of any person making a compounded 
settlement and that, on refund of the sums paid, he may lawfully be prose- 
cuted. The Government has accepted this, but it is proposed that the time 
limit for exercising the option should be one month from the date of 
acceptance of the offer and not, as recommended by the Committee, one 
month from the date of making the settlement, which could, where time to 
pay was allowed, be many months after the original offer. Implementation 
of this recommendation may have to be delayed pending consideration of 
volume 4 of the Keith Committee’s Report 

56. The majority of the interested bodies who commented on these 
recommendations, as proposed by Keith, were in favour of acceptance. 

F. Appeal Procedures and Professional Privilege 

57. Recommendations 

6 Information powers---legal professional privilege, 

52 Status of VAT Tribunal members. 

53 VAT Tribunal powers — assessment of penalties. 

54 VAT Tribunal procedures, 

55 Disputes arising from claims to legal professional privilege. 

56 Guidelines and limitations for Courts dealing with claims to 
privilege. 

57 General availability of claims to privilege. 

58 Specific exclusions for claims to privilege. 

59 Extension of professional privilege to tax agents. 

(R51 concerns both appeal procedures and enforcement and is dealt with 
in Group B.) 

Except for those concerning privilege (to which further consideration is 
being given) the recommendations in this group have been accepted subject 
to some modifications. 

58. On appeal procedures the Committee was favourably impressed with 
the operation of the VAT Tribunals and proposed that they should also be 
responsible for hearing appeals and applications with regard to the assessment 
of civil penalties and interest. 

59. The “ appeal ” recommendations (R52-54) propose that the Tribunals 
and their members should have increased status (R52), commensurate with 
their proposed extended functions. It is also recommended that the 
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Tribunals’ present power to look at discretionary decisions (Value Added Tax 
Act 1983 section 40(6)), should be extended to the assessment of penalties 
(R53). The increase in status recommended for the President of the VAT 
Tribunals has already been effected following the Skyrme Report but the 
question of the status of other members of the Tribunals, which does not 
depend on legislation, will be considered by the Top Salaries Review Body 
as part of its comprehensive review of the judicial salary structure in 1985. 

60. With few reservations, these proposals were acceptable to the 
bodies who submitted comments. The Council on Tribunals, however, did 
not consider the proposed contempt provisions appropriate to Tribunals 
(R54(c)) and it is proposed instead that VAT Tribunals should be empowered 
to impose a penalty not exceeding £1,000 for failure to comply with a decision 
or summons of the Tribunal. Provision has been made that, in certain cases, 
appeals should lie direct to the Court of Appeal, but no separate provision 
has been made for penalty determinations as it is considered that additional 
legislation is not required (R54(f)). 

61. The recommendations on professional privilege (R6, R55-59) have 
implications for the whole concept of privilege. Further work needs to be 
done before firm decisions are taken, and the Revenue Departments are 
consulting the professional bodies concerned. 

62. The Committee recommended that the VAT information powers 
should be subject to a general saving for legal privilege but that this 
protection should be limited to avoid concealment of facts necessary to assess 
tax liability (R6, R56 and R57); that statutory guidelines on the limits of 
privilege should be drawn up (R56); that disputes should be resolved by 
VAT Tribunals or other judicial authority, as appropriate (R55); that where 
privilege was to be excluded completely this should be expressly stated (R58); 
and that professional privilege in relation to tax advice should be extended to 
tax agents (R59). 

63. The view of interested parties was that any changes should not be 
rushed and, given the sensitivity and far reaching nature of these recom- 
mendations, the Government has agreed that there should be a further 
period of consultation and consideration before firm decisions are made. 
However, implementation of recommendation 5 (see Group A), will remove 
the present limitations on the information which has to be provided in 
respect of supplies of services. The power being sought would override the 
defence of legal professional privilege and consequently the Commissioners 
of Customs and Excise undertake that, until the Government reaches a 
decision on the remaining privilege recommendations and any necessary 
legislation has been enacted, they will respect any reasonable claim to that 
privilege. 

G. Inland Revenue and Customs and Excise Co-operation 

64. Recommendations 

42 Exchange of information between Customs and Excise and Inland 
Revenue to be extended nationwide (following the Leeds 
experiment). 

43 Joint control visits /investigations by the Revenue Departments. 
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65. The Committee did not consider it practicable for the enforcement 
codes of the two Departments to be amalgamated or for a single agency to 
be responsible for all their enforcement activities. It did, however, recom- 
mend wider use of the power under section 127 of the Finance Act 1972 for 
the exchange of information (R42) and that pilot schemes be established to 
explore the feasibility of joint control visits to traders and joint local 
investigations (R43). 

66. At present, the exchange of information is restricted, by Ministerial 
decision, to contacts between Head OflS.ces and, on an experimental basis, 
between local offices in the Leeds area. The Government, supported by a 
majority of opinion among the representative bodies, accepts the recommen- 
dation that there should be a freer exchange of information. Experience in 
the Leeds area has demonstrated that the benefits, in revenue terms, would 
be considerably in excess of the cost and that, with suitable levels of 
authorisation, the principle of confidentiality can be maintained. 

67. Simultaneous visits to a taxpayer by officers from both Departments 
could be difficult to arrange and there is a danger that they would find them- 
selves in competition for the taxpayer’s attention. Moreover, both 
Departments have very serious doubts as to the practicality of training a 
single officer to examine both VAT and direct taxes on the same visit. On 
balance it is considered that a pilot scheme based upon joint visits by an 
officer from each Department should be introduced to test their feasibility 
and cost-effectiveness. 

68. Opinion among representative bodies for and against joint local 
investigations was fairly evenly divided and comments mirrored the practical 
problems foreseen by the two Departments. These arise from differences 
in training, background, experience and structure. However, the Depart- 
ments will seek suitable opportunities to test the practicability of joint 
investigations. Legislation is not required. 
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Appendix 4 



LIST OF KEITH VAT RECOMMENDATIONS 



No. Recommendation 

1. VAT registered traders should be required to retain 
VAT records for up to six years. 

2. Best judgment requires that Customs and Excise 
should issue higher assessments whenever appropri- 
ate where there is a repeated failure to furnish a 
VAT return but previous assessments have been 
paid. 

3 . VAT control visiting should continue with improved 
powers and enhanced safeguards. 

4. Amended provisions should in particular be made in 
respect of VAT control visiting regarding : 

(a) checking the take of gaming machines 

(b) place of production of records 

(c) removal of documents 

(d) production of documents by third parties. 

5. The VAT information power in respect of supplies of 
services should be extended to cover both exempt 
supplies of services and information about the sup- 
ply or services concerned, and thereby be assimilated 
to the power in respect of supphes of goods. 
Imported goods should also be brought within the 
scope of the power, 

6. The VAT information powers in respect of supplies 
of goods and services should be subject to a general 
saving in favour of legal professional privilege (see 
Recommendation 57) with provision limiting the 
privilege where necessary in the interest of the 
ascertainment of facts relevant to VAT liability. 

7. Amended provision should be made in respect of 
access to and checking of computers, and admissi- 
bility in criminal proceedings of copy and computer 
produced documents. 

8. Procedures for assessment “ to best judgment ” 
including “ mark-up ” assessments, should continue 
unchanged. 

9. Provision should be made for a limited power to 
make “ discovery ” assessments in VAT, and the 
VAT Tribunal should be empowered to increase 
assessments on appeal. 
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No. Recommendation 

10. Paragraph 4(6) of Schedule 7 to the VAT Act 1983 
should be amended so that proof of removal abroad 
shall also be sufficient fulfilment of the requirement 
for the taxable person to account for goods he has 
received or imported. 

1 1 . Appropriate publicity should be given to the powers 
and safeguards applicable to VAT control visiting in 
the form of a leaflet setting out a “ code of con- 
duct ”. 

12. The code of questioning applying to Customs and 
Excise, as respects the provision of legal advice to 
suspects in custody and any future arrangements for 
tape recording interviews in custody, should follow 
that applying to the police, as eventually enacted as 
a result of the Police and Criminal Evidence Bill. 

13. If settled arrangements for tape recording limited to 
interviews with suspects in custody are introduced 
under the applicable code of questioning, consider- 
ation should be given to applying them, with any 
necessary modifications, to questioning out of 
custody in criminal investigations by Customs and 
Excise. 

[4. Whenever a suspect is invited to sign a written record 
of questioning or makes a statement, he should be 
entitled to a copy within a reasonable time. 

15. A power of arrest should be conferred on Customs 
and Excise officers in respect of serious offences of 
suspected VAT fraud. 

16. The nomenclature of detention under the customs 
and excise Acts should be changed to that of arrest. 

17. Customs and Excise officers should be empowered in 
Scotland to detain suspects for questioning in respect 
of arrestable offences in relation to Customs, Excise 
or VAT on the same terms as the police. 

18. The judicial authority for issuing VAT search war- 
rants should be raised to Circuit judge in England 
and Wales, and County court judge in Northern 
Ireland, and maintained at Sheriff in Scotland, with 
special arrangements made to cater for out of hours 
application. 

1 9 . The power to search under warrant for evidence of a 
VAT offence should be available only in respect of 
serious instances of suspected VAT fraud. 
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No. Recommendation 

IQ, Where the premises to be searched are those of an 
unsuspected third party Customs and Excise should 
have power to apply ex parte for, and the judicial 
authority the discretion to grant, an order for 
production or inspection of documents or other 
evidence. 

2 1 . There should be as much particularity in the warrant Consider 
as to the offence suspected, the relevant area of tax further 
obligations and the scope of the search, as the issuing 
authority considers practicable. 

22. The VAT power in the course of executing a search Accept 
warrant to search persons should be limited, with 
appropriate safeguards, to persons reasonably sus- 
pected of being in possession of evidence of VAT 

fraud. 

23. The judicial authority issuing the warrant should Accept 
have discretion to impose such conditions as he 
considers necessary as safeguards for the citizen in 

the following respects : 

{d) the maximum number of tax officials to be in 
the search party 

ib) the hours within which execution of the search 
warrant is to commence 

(c) the presence of police officers, when required 
to prevent a breach of the peace. 

24. A copy of the warrant, endorsed with the name of Accept 
the officer in charge of the search, should be pro- 
vided for retention by the occupier of the premises 
searched. 

25. The tax official executing the warrant should be Accept 
empowered to take with him necessary persons 

other than constables, without the need for judicial 
authorisation. 

26. The safeguards in respect of documents seized Accept 
should be enhanced and a grievance procedure 
established, whereby an aggrieved taxpayer may 

bring his dispute before the judicial authority who 
issued the warrant. 

27. The criminal sanction for regulatory matters in Accept 
VAT should be abolished and civil penalties be 
introduced for offences under s39(7) and (8) VAT 

Act 1983. 
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No. Recommendation 

28. All understatements or overclaims of VAT liability 
should bear default interest along the lines of that 
provided by s88 *TMA, to make commercial 
restitution. 

29. A civil default of “ gross negligence ” should be 
introduced in VAT to be defined by objective tests, 
and attracting a non-mitigable penalty of 30% of 
the VAT understated or overclaimed together with 
default interest. 

30. A civil default of “ civil fraud ” should be intro- 
duced, defined as an act or omission intended to 
deceive Customs and Excise with the object of 
evading VAT, and attracting a penalty of 100 % of 
the evaded tax, mitigable to 50% together with 
default interest. 

31 . The unauthorised issue of VAT invoices and failure 
to notify liability to be registered for VAT should 
cease to be criminal offences, and instead constitute 
the civil default of “gross negligence” attracting civil 
penalties at the non-mitigable rate of 30 % of the rele- 
vant amount of VAT, together with default interest. 

12. The VAT criminal offence code should be retained 
but with: 

{d) redefinition of “ fraudulent evasion ” 

{b) tax-gearing of certain penalties 
(c) provision to deal with “ deceiving ” a com- 
puter 

(J) extension of the use of s. 39(3) VAT Act 1983 
to smaller cases 

{e) increases in the maximum penalties of im- 
prisonment for VAT fraud to seven years 
(/) extended time limits for prosecution 
(g) increase in certain monetary penalties 
Qi) alignment of penalties throughout the United 
Kingdom. 

33. Civil penalties and default interest should be assess- 
able in the same way as tax, without the need for 
prior proceedings before the VAT Tribunal, but 
with a right of appeal, after the event, in respect of : 
{a) failure to keep records or produce documents 
{b) failure to furnish VAT returns or to pay tax 
(c) default interest 
{d) “ gross negligence ” 

(e) “ civil fraud 
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No. Recommendation 

34. There should be a new tariff for civil penalties under 
s39(7) and (8) VAT Act 1983, of daily rates only, 
with tax-geared alternatives where (8) applies, not 
mitigable, increasing in severity by reference to the 
frequency of similar offences by the same offender, 
and with provision for periodic uprating in the light 
of inflation. 

35. In respect of the assessment of civil penalties and 
interest the following provisions should apply; 

{a) the normal time limits for assessing penalties 
should be six years with extended time limits 
for tax-geared penalties 

{b) civil penalties and default interest should be 
assessable on the personal representatives of 
the deceased trader concerned 

(c) assessments of civil penalties and default 
interest should be recoverable as if assessments 
of tax 

{d) si 71(4) Customs and Excise Management Act 
1979 should apply to liability to civil penalties 
as it now applies to liability to criminal penalties 

(e) special provision should be made where 
arrears of tax are declared belatedly. 

36. Customs and Excise should have a general power to 
mitigate interest and civil penalties, but the use of 
the power should be restricted to exceptional cases, 
and detailed regular reports made. 



37. The power to compound criminal proceedings in 
respect of VAT should be retained, 

38. Customs and Excise should be required to publish 
the names and details of those making VAT settle- 
ments for civil fraud, VAT compounded settlements, 
and those against whom the VAT Tribunal upholds 
penalties for fraud, with discretion to withhold 
publication of the name where there has been full 
spontaneous voluntary disclosure. 

39. There should be a statutory time limit within which 
a taxpayer may resile from a compounded settle- 
ment. 
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40. The requirement to obtain ex parte leave from the 
VAT Tribunal before making out of time assess- 
ments to recover tax lost by default should be 
abolished, in respect of both living and deceased 
taxpayers. Customs and Excise should be able to 
go back a maximum of twenty years in the case of 
gross negligence or fraud, and the requisite standard 
of proof should be balance of probabilities. A 
conviction in the criminal courts should be con- 
clusive evidence of fraud for these purposes. 
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41 . Revised provision should be made in respect of the Accept 
assessment of deceased VAT traders. 

42. The exchange of information between local offices of Accept 

Customs and Excise and Inland Revenue, at present 
confined on an experimental basis to the Leeds area, 

should be extended nationwide. 

43. Customs and Excise and Inland Revenue should Consider 

establish a pilot scheme to explore the feasibility of: further 

(a) joint control visits for all VAT and direct tax 
purposes, and 

(b) joint local investigations. 

44. Where a foreign revenue authority requests infor- Consider 
mation. Customs and Excise should be required to further 
notify the taxpayer of the request and he should 

have the opportunity to object to disclosure on the 
grounds that the information is commercially secret, 
with any dispute being adjudicated by the VAT 
Tribunal. The requirement to notify the taxpayer 
should not run in the case of requests for infor- 
mation where fraud is reasonably suspected. 

45. The Scottish Law Commission proposal for a uni- * Accept 

form code, incorporating an explicit grievance 
procedure, to regulate the recovery of taxes in 
Scotland by summary warrant diligence should be 
implemented. 

46. The Scottish Law Commission proposal that sum- *Accept 
mary warrants for the recovery of taxes be enforce- 
able by arrestment as well as poinding should be 
implemented; and its extension to the rest of the 

United Kingdom should be considered further in the 
light of Scottish experience. 



C 
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* This should be subsumed in a (Scottish) Diligence Bill. 
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47. Forcible entry to allow a levy should be made only 
on a warrant issued by a magistrate or Sheriff: and 
there should be explicit provision to penalise inter- 
ference with goods subject to a walking possession 
agreement. 

48. A “ jeopardy assessment ” procedure should be 
introduced to enable the VAT Tribunal, on appli- 
cation by Customs and Excise, to direct that an 
assessment be immediately enforceable in circum- 
stances where there is reasonable cause to believe 
that VAT might be lost due to the default of any 
person, 

49. To counter “ phoenix syndrome ” cases the follow- 
ing measures should be implemented : 

(a) Customs and Excise should take early and 
vigorous enforcement action in such cases 

{b) there should be a wider provision for appeals 
by VAT traders against security demands 

(c) Customs and Excise should accept a wider 
range of forms of security 

(d) a measure of personal liability for company 
VAT debts should attach to directors per- 
sistently involved in insolvent VAT registered 
businesses 

(e) VAT law about receivers and liquidators 
should be clarified. 

50. Customs and Excise should take further steps in the 
short term to enhance their VAT enforcement 
regime, including considering wider use of early 
collection visits andihe assessment of civil penalties 
(see Recommendation 33) ; and in the longer term, if 
significant non-compliance persists, provision should 
be made for a system of automatic surcharges on 
unpaid VAT liabilities. 

51. A determination by the VAT Tribunal of tax, 
interest or penalty should be enforceable as if a 
judgment of the High Court or Court of Session; 
such enforceability should extend to orders for 
payment granted on Departmental application 
subject to prior notification to the taxpayer and the 
right for him to appear before the Tribunal to 
object to the application. 

52. Revised arrangements should be made in respect of 
the status of VAT Tribunal members. 
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53. The extended powers conferred on the VAT Tri- 
bunal by s40(6) VAT Act 1983, following the 
Corbitt case, are appropriate, and should apply to 
assessments of penalties as they apply to assessments 
of tax. The precise scope of s40(6) should be kept 
under review. 

54. New or amended VAT Tribunal procedures should 
be adopted in the following areas ; 

(a) provision for discovery of documents 
{b) provision for prior production of documents 
in third party hands 

(c) enhanced sanctions for failure to comply with 
orders 

{d) provision for settling appeals by agreement 
(e) public hearings of appeals against assessments 
of penalties 

(/) appeals beyond the Tribunal 

(i) generally, and 

(ii) as regards penalty determinations. 

55. Disputes arising from claims to legal professional 
privilege: 

(a) in relation to the exercise of VAT information 
production powers or in connection with 
appeal proceedings, 

should be determined by the VAT Tribunal; 
ib) advanced in the course of any search of premi- 
ses under VAT warrant, 

should be determined by the judicial authority 
who issued the warrant. 

56. Statutory guidelines should be drawn up for courts 
and the VAT Tribunal dealing with claims to 
privilege, in particular limiting the privilege where 
necessary in the interest of the ascertainment of 
facts relevant to VAT liability. 

57. Claims to privilege should be generally available (sub- 
ject to the limitations at Recommendations 6 and 56) 
and there should be a general enactment to this effect. 

58. Where in relation to any specific coercive power, it 
is desired to exclude the application of privilege 
completely, this should be specifically enacted. 

59. Professional privilege in relation to tax advice given 
should be extended to duly appointed tax agents 
who have been admitted members of an incor- 
porated society of accountants or of the Institute of 
Taxation, 
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1. — (1) Section 39 of the principal Act (offences and penalties) shall 
be amended in accordance with the following provisions of this section; 
but any increased penalty provided for by those provisions does not 
apply to an offence committed on or before the date this Act is passed. 



(2) In subsections (1)(6), (2)(ii) and (3X^) (maximum of 2 years 
imprisonment on indictment) for “ 2 ” there shall be substituted “ 7 ”. 

(3) After subsection (1) there shall be inserted the following 
subsection : — 

“ (l A) Any reference in subsection (1) above or subsection (3) 
below to the evasion of tax includes a reference to the obtaining of — 

(a) a payment under section 14(5) above; or 

(b) a refund under section 21 or section 22 above; or 

(c) a repayment under section 23 above; 

and any reference in those subsections to the amount of the tax shall 
be construed, — 

(i) in relation to tax itself or a payment falling within 
paragraph (a) above, as a reference to the aggregate of 
the amount (if any) falsely claimed by way of credit 
for input tax and the amount (if any) by which output 
tax was falsely understated; and 

(ii) in relation to a refund or repayment falling within 
paragraph (b) or paragraph (c) above, as a reference to 
the amount falsely claimed by way of refund or 
repayment.” 

(4) In subsection (2)(i) (penalty on summary conviction for certain 
offences relating to false documents or false information) after the words 
“ statutory maximum ” there shall be inserted the words “ or, where 
subsection (2A) or subsection (2B) below applies, to the alternative 
penalty specified in that subsection if it is greater ”. 

(5) After subsection (2) there shall be inserted the following 
subsections : — 

“ (2A) In any case where— 

(a) the document referred to in subsection (2)(a) above is a 
return required under this Act, or 

(b) the information referred to in subsection (2)(b) above is 
contained in or otherwise relevant to such a return, 

the alternative penalty referred to in subsection (2)(i) above is a 
penalty equal to three times the aggregate of the amount (if any) 
falsely claimed by way of credit for input tax and the amount (if any) 
by which output tax was falsely understated. 

34 



Printed image digitised by the University of Southampton Library Digitisation Unit 



(2B) In any case where — 

(a) the document referred to in subsection (2)(a) above is a claim 
for a refund under section 21 or section 22 above or for a 
repayment under section 23 above, or 

(b) the information referred to in subsection (2)(b) above is 
contained in or otherwise relevant to such a claim, 

the alternative penalty referred to in subsection (2)(i) above is a 
penalty equal to three times the amount falsely claimed. 

(2C) The reference in subsection (2){a) above to furnishing, 
sending or otherwise making use of a document which is false in a 
material particular, with intent to deceive, includes a reference to 
furnishing, sending or otherwise making use of such a document, 
with intent to secure that a machine will respond to the document as 
if it were a true document. 

(2D) Any reference in subsection (2)(a) or subsection (2C) above 
to producing, furnishing or sending a document includes a reference 
to causing a document to be produced, furnished or sent.” 

(6) After subsection (3) there shall be inserted the following 
subsection : — 

“(3A) Where an authorised person has reasonable grounds for 
suspecting that an offence has been committed imder the preceding 
provisions of this section, he may arrest anyone whom he has 
reasonable grounds for suspecting to be guilty of the offence.” 

(7) The following provisions shall cease to have effect: — 

(а) in subsection (5), paragraph (a) and the words from “ or, if 
greater” onwards; 

(б) subsection (6); and 

(c) subsection (7). 

(8) In subsection (8) : — 

(a) for the words “ the failure referred to in subsection (7) above ” 
there shall be substituted the words “ a person’s^ failure to 
comply with any regulations made under this Act”; and 

(b) for the words from “ that subsection ” to “ (if it is greater) ” 
there shall be substituted the words “ that person shall be liable 
on summary conviction to a penalty of level three on the 
standard scale, together with a penalty of whichever is the 
greater of £10 and ”; 

but that subsection, as so amended, shall not apply to a failure which 
begins on or after such day as the Treasury may by order made by 
statutory instrument appoint. 

(9) In accordance with the provisions of subsections (1) to (7) 
above, section 39 of the principal Act, excluding subsection (8), shall 
have effect as set out in Schedule 1 to this Act. 
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CiTil penalties 

2 . — (1) In any case where, — 

(a) for the purpose of evading tax, a person does any act or omits 
to take any action, and 

{b) his conduct involves an element of dishonesty (whether or not 
it is such as to give rise to criminal liability), 

he shall be liable, subject to subsections (4) and (5) below, to a penalty 
equal to the amount of tax evaded or, as the case may be, sought to 
be evaded, by his conduct. 

(2) The reference in subsection (l)(a) above to evading tax includes 
a reference to obtaining any of the following sums, — 

(a) a payment under section 14(5) of the principal Act, 

(b) a refund under section 21 or section 22 of that Act, and 

(c) a repayment under section 23 of that Act, 

in circumstances where the person concerned is not entitled to that sum. 

(3) The reference in subsection (1) above to the amount of the 
tax evaded or sought to be evaded by a person’s conduct shall be 
construed, — 

(d) in relation to tax itself or a payment under section 14(5) of the 
principal Act, as a reference to the aggregate of the amount (if 
any) falsely claimed by way of credit for input tax and the 
amount (if any) by which output tax was falsely understated; 
and 

(b) in relation to the sums referred to in paragraphs (b) and (c) of 
subsection (2) above, as a reference to the amount falsely 
claimed by way of refund or repayment. 

(4) If a person liable to a penalty under this section has co-operated 
with the Commissioners in the investigation of his true liability for 
tax or, as the case may be, of his true entitlement to any payment, 
refund or repayment, the Commissioners or, on appeal, a value added 
tax tribunal may reduce the penalty to an amount which is not less 
than half what it would have been apart from this subsection; and 
in determining the extent of any reduction under this subsection, the 
Commissioners or tribunal shall have regard to the extent of the co- 
operation which the person concerned has given to the Commissioners 
in their investigation. 

(5) Where, by reason of conduct falling within subsection (1) above, 
a person is convicted of an offence (whether under the principal Act 
or otherwise), that conduct shall not also give rise to liability to a 
penalty under this section. 



3. — (1) In any case where, for a prescribed accounting period 
beginning after the day appointed under subsection (7) below, — 
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(a) a return is made which understates a person’s liability to tax, or 

(b) an assessment is made which understates a person’s liability 
to tax and he takes no steps to draw the understatement to the 
attention of the Commissioners, or 

(c) a payment is made to a person under section 14(5) of the 
principal Act of a sum to which he is not entitled, 

and the circumstances are as set out in paragraph (a) or paragraph (b) 
of subsection (2) below, the person concerned shall be liable, subject 
to subsection (6) below, to a penalty equal to 30% of the tax which 
would have been lost if the understatement or incorrect payment had 
not been discovered. 

(2) The circumstances referred to in subsection (1) above are as 
follows : — 

(a) that the tax for the period concerned which would have been 
lost if the understatement or incorrect payment had not been 
discovered — 

(i) equals or exceeds 10% of the true amount of tax for that 
period, or 

(ii) equals or exceeds whichever is the greater of £1,000 and 

of the true amount of tax for that period; or 

(b) that the condition in subsection (3) below is fulfilled with 
respect to the period concerned and that, during any period 
of four years beginning not more than six years before the 
end of that period, there were at least two earlier prescribed 
accounting periods in respect of each of which— 

(i) either there was made such a return or payment as is 
referred to in paragraph (a) or paragraph (c) of subsection 
(1) above or there was such an assessment as is referred 
to in paragraph (b) of that subsection and the person 
concerned took no steps to draw the understatement to 
the attention of the Commissioners; and 

(ii) the condition in subsection (3) below was fulfilled. 

(3) The condition referred to in subsection (2)(h) above is that the 
tax for the period concerned which would have been lost if the 
understatement or incorrect payment had not been discovered equals 
or exceeds 5% of the true amount of tax for that period. 

(4) The references in subsections (1) to (3) above to the tax for 
a prescribed accounting period which would have been lost if an 
understatement or incorrect payment had not been discovered is a 
reference to the aggregate of — 

(a) the amount (if any) by which credit for input tax for that period 
was overstated; and 

(b) the amount (if any) by which output tax for that period was 
understated. 

(5) In subsections (2){a) and (3) above “ the true amount of tax ”, 
in relation to a prescribed accounting period, means the amount of tax 
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which was due from the person concerned for that period or, as the 
case may be, the amount of the payment (if any) to which he was 
entitled under section 14(5) of the principal Act for that period. 

(6) Where, by reason of conduct falling within subsection (1) 
above, — 

(a) a person is convicted of an offence (whether under the principal 
Act or otherwise), or 

(b) a person is assessed to a penalty under section 2 above, 

that conduct shall not also give rise to liability to a penalty under this 
section and shall not be taken into account under subsection (2)(ib) 
above. 

(7) This section shall come into operation on such day as the 
Treasury may by order made by statutory instrument appoint. 

4 . — (1) In any case where — 

(a) a person fails to comply with any of paragraphs 3, 4 and 11(2) 
Schedule 1 to the principal Act (duty to notify liability for 
registration or change in nature of supplies etc. by a person 
exempted from registration), or 

(b) an unauthorised person issues an invoice showing an amount as 
being tax or as including an amount attributable to tax, 

he shall be liable, subject to subsections (4) and (5) below, to a penalty 
equal to 30% of the relevant tax or, if it is greater or the circumstances 
are such that there is no relevant tax, to a penalty of £50. 

(2) In subsection (l)(b) above, “ an unauthorised person ” means 
anyone other than — 

(a) a person registered under the principal Act; or 

(b) a body corporate treated for the purposes of section 29 of that 
Act as a member of a group; or 

(c) a person treated as a taxable person under regulations made 
under section 31(4) of that Act; or 

(d) a person authorised to issue an invoice under regulations made 
under paragraph 2(6) of Schedule 7 to that Act; or 

(e) a person acting on behalf of the Crown. 

(3) In subsection (1) above “ relevant tax ” means, — 

(a) in relation to a person’s failure to comply with paragraph 3 or 
paragraph 4 of Schedule 1 to the principal Act, the tax (if any) 
for which he is liable for the period beginning on the date with 
effect from which he is, in accordance with that paragraph, 
required to be registered and ending on the date on which the 
Commissioners received notification of, or otherwise discovered, 
his liability to be registered; and 

(b) in relation to a person’s failure to comply with sub-paragraph 
(2) of paragraph 11 of Schedule 1 to the principal Act, the tax 
(if any) for which, but for any exemption from registration, he 
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would be liable for the period beginning on the date of the 
change or alteration referred to in that sub-paragraph and 
ending on the date on which the Commissioners received 
notification of, or otherwise discovered, that change or 
alteration; and 

(c) in relation to the issue of such an invoice as is referred to in 
sub-section (l)(h) above, the amount which is shown on the 
invoice as tax or which is to be taken as representing tax. 

(4) Where, by reason of conduct falling within subsection (1) 
above, — 

(a) a person is convicted of an offence (whether under the principal 
Act or otherwise), or 

(b) a person is assessed to a penalty under section 2 above. 

that conduct shall not also give rise to liability to a penalty under this 
section. 

(5) If it appears to the Treasury that there has been a change in the 
value of money since the passing of this Act or, as the case may be, 
the last occasion when the power conferred by this subsection was 
exercised, they may by order substitute for the sum for the time being 
specified in subsection (1) above such other sum as appears to them to 
be justified by the change. 

(6) An order under subsection (5) above shall not apply in relation 
to a failure to comply which began before the date on which the order 
comes into force. 

5. — (1) This section applies where — Breaches 

(a) in accordance with regulations under paragraph 6(4) of po^esdon 
Schedule 7 to the Principal Act, a distress is authorised to be agreements, 
levied on the goods and chattels of a person (in this section 
referred to as a “ person in default ”) who has refused or 
neglected to pay any tax due or any amount recoverable as if 

it were tax due; and 

(b) the person levying the distress and the person in default have 
entered into a walking possession agreement, as defined in sub- 
section (2) below. 

(2) In this section a “ walking possession agreement ” means an 
agreement under which, in consideration of the property distrained upon 
being allowed to remain in the custody of the person in default and of 
the delaying of its sale, the person in default — 

(a) acknowledges that the property specified in the agreement is 
under distraint and held in walking possession; and 

{b) undertakes not to remove or allow the removal of any of the 
specified property from the premises named in the agreement. 

(3) If the person in default is in breach of the undertaking contained 
in the walking possession agreement, he shall be liable to a penalty 
equal to half of the tax or other amount referred to in subsection (IX^^) 
above. 

(4) This section does not extend to Scotland. 
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6. — (1) If any person fails to comply with a requirement imposed 
under — 

(a) paragraph 7 of Schedule 1 to the principal Act (notification 
of cessation of taxable supplies), or 

(Z>) paragraph 7(1) or paragraph 8 of Schedule 7 to that Act 
(records and information etc.), or 

(c) any regulations or rules made under that Act, other than rules 
made under paragraph 9 of Schedule 8, thereto (procedural 
rules for tribunals), 

he shall be liable, subject to subsections (8) and (9) below, to a 
daily penalty at the prescribed rate for each day on which the failure 
continues. 



(2) If any person fails to comply with a requirement to preserve 
records imposed under paragraph 7(2) of Schedule 7 to the principal 
Act, he shall be liable, subject to the following provisions of this section, 
to a penalty of £500. 

(3) Subject to subsection (4) below, in relation to a failure to comply 
with any such requirement as is referred to in subsection (1) above, the 
prescribed rate shall be determined by reference to the number of 
occasions in the period of two years preceding the beginning of the 
failure in question on which the person concerned has previously failed 
to comply with that requirement and, subject to the following provisions 
of this section, the prescribed rate shall be, — 

(а) if there has been no such previous occasion in that period, £10; 

(б) if there has been only one such occasion in that period, £20; 
and 

(c) in any other case, £30. 

(4) For the purposes of subsection (3) above — 

(a) a failure to comply with any such requirement as is referred 
to in subsection (1) above shall be disregarded if, as a result 
of the failure, the person concerned became liable for a 
surcharge under section 8 below; 

(b) a continuing failure to comply with any such requirement shall 
be regarded as one occasion of failure occurring on the date on 
which the failure began; 

(c) if the same omission gives rise to a failure to comply with more 
than one such requirement, it shall nevertheless be regarded as 
the occasion of only one failure; and 

(d) in relation to a failure to comply with a requirement imposed 
by regulations as to the furnishing of a return or as to the 
payment of tax, a previous failure to comply with such a 
requirement as to either of those matters shall be regarded as 
a previous failure to comply with the requirement in question. 

(5) Where the failure referred to in subsection (1) above consists — 

(d) in not paying the tax due in respect of any period within the 

time required by regulations under section 14(1) of the principal 
Act, or 

40 



Printed image digitised by the University of Southampton Library Digitisation Unit 



{b) in not fumistiing a return in respect of any period within the 
time required by regulations under paragraph 2(1) of Schedule 7 
to that Act, 

the prescribed rate shall be whichever is the greater of that which is 
appropriate under paragraphs (a) to (c) of subsection (3) above and an 
amount equal to one-sixth, one-third or one half of 1 per cent, of the tax 
due in respect of that period, the appropriate fraction being determined 
according to whether paragraph («), paragraph ib) or paragraph (c) of 
subsection (3) above is applicable. 

(6) For the purposes of subsection (5) above, the tax due, — 

(a) if the person concerned has furnished a return, shall be taken 
to be the tax shown in the return as that for which he is 
accountable in respect of the period in question, and 

ib) in any other case, shall be taken to be such tax as has been 
assessed for that period and notified to him under paragraph 
4(1) of Schedule 7 to the principal Act. 

(7) If it appears to the Treasury that there has been a change in the 
value of money since the passing of this Act or, as the case may be, the 
last occasion when the power conferred by this subsection was exer- 
cised, they may by order substitute for the sums for the time being 
specified in subsection (2) and paragraphs {a) to (c) of subsection (3) 
above such other sums as appear to them to be justified by the change; 
but an order under this subsection shall not apply to a failure which 
began before the date on which the order comes into force. 

(8) Where, by reason of conduct falling within subsection (1) or 
subsection (2) above, — 

{a) a person is convicted of an offence (whether under the principal 
Act or otherwise), or 

(fi) a person is assessed to a penalty under section 2 or section 3 
above, or 

(c) a person is assessed to a surcharge under section 8 below, 

that conduct shall not also give rise to liability to a penalty under 
this section. 

(9) Nothing in the preceding provisions of this section applies to 
a failure to comply with any requirement if the failure begins before 
the day appointed under section 1(7) above. 



Interest, surcharges and supplements 

7. — (1) Subject to section 10(6) below, where an assessment is 
made under any provision of paragraph 4 of Schedule 7 to the principal 
Act and, in the case of an assessment under sub-paragraph (1) of that 
paragraph, at least one of the following conditions is fulfilled, namely, — 

(fl) the assessment relates to a prescribed accounting period in 
respect of which either — 

(i) a return has previously been made, or 
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(ii) an earlier assessment has already been notified to the 
person concerned, 

(b) the assessment relates to a prescribed accounting period which 
exceeds three months and begins on the date with effect from 
which the person concerned was, or was required to be, 
registered, 

(c) the assessment relates to a prescribed accounting period at the 
beginning of which the person concerned was, but should no 
longer have been, exempted from registration under paragraph 
ll(lXfl) of Schedule 1 to the principal Act, 

the tax or other amount assessed shall carry interest, in accordance 
with subsection (4) or subsection (5) below, at the prescribed rate 
until payment. 

(2) In any case where — 

(a) a person fails to comply with paragraph 3 or paragraph 4 of 
Schedule 1 to the principal Act (notification of liability to 
registration) or, being a person exempted from registration 
under sub-paragraph (IX^) of paragraph 11 of that Schedule, 
fails to comply with sub-paragraph (2) of that paragraph (notice 
of circumstances affecting entitlement to exemption), and 

{b) the Commissioners, rather than assessing the amount of tax 
due, require him to make a return for the period beginning on 
the date with effect from which he was required to be registered 
or, as the case may be, on which it appears to the Commis- 
sioners that he should no longer have been exempt from 
registration and ending on a date specified by the Commis- 
sioners, and 

(c) that period exceeds three months, and 

(d) the tax due for that period is paid without the need for an 
assessment, 

that tax shall carry interest, in accordance with subsection (4) or 
subsection (5) below, at the prescribed rate until payment. 

(3) If, in a case where subsection (2) above does not apply — 

(a) the circumstances are such that an assessment falling within 
subsection (1) above could have been made, but 

(b) before such an assessment was made the tax due or other 
amount concerned was paid (so that no such assessment was 
necessary), 

that tax or other amount shall carry interest, in accordance with 
subsection (4) or subsection (5) below, at the prescribed rate until the 
date on which it was paid. 

(4) Where the amount assessed or paid as mentioned in any of 
subsections (1) to (3) above relates to a particular prescribed accounting 
period which does not exceed three months, interest under this section 
shall run on the whole of that amount from the reckonable date. 

(5) Where subsection (4) above does not apply, the Commissioners 
shall, to the best of their judgment, attribute different parts of the 
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amount assessed or paid to different parts of the period to which that 
amount relates; and interest under this section on the part of an amount 
which is attributed to a particular part of a period shall run from the 
date which, if that part were a prescribed accounting period, would be 
the reckonable date. 

(6) Where an unauthorised person, as defined in section 4(2) above, 
issues an invoice showing an amount as being tax or as including 
an amount attributable to tax, the amount which is shown as tax or, 
as the case may be, is to be taken as representing tax shall carry 
interest at the prescribed rate from the date of the invoice until 
payment. 

(7) The references in subsections (4) and (5) above to the reckon- 
able date shall be construed as follows; — 

(a) where the amount assessed or paid is such an amount as is 
referred to in sub-paragraph (2)(a) or sub-paragraph (2)(b) of 
paragraph 4 of Schedule 7 to the principal Act (incorrect repay- 
ment of tax or payment in respect of excess credit), the reckon- 
able date is the seventh day after the day on which the order 
was issued for the payment of the amount which ought not to 
have been repaid or paid to the person concerned; and 

(b) in all other cases the reckonable date is the latest date on which 
(in accordance with regulations under the principal Act), a 
return is required to be made for the prescribed accounting 
period to which the amount assessed or paid relates; and 

(c) in the case of an amount assessed under paragraph 4(6) of 
Schedule 7 to the principal Act (assessments in respect of goods 
which cannot be accounted for) the sum assessed shall be taken 
for the purposes of paragraph (b) above to relate to the period 
for which the assessment was made; 

and interest under this section shall run from the reckonable date 
even if that date is a non-business day, within the meaning of section 92 1882 c.6l. 
of the Bills of Exchange Act 1882. 

(8) In this section “ the prescribed rate ” means such rate as may 
be prescribed by order made by the Treasury; and such an order — 

(a) may prescribe different rates for different purposes; 

(b) shall apply to interest for periods beginning on or after the date 
when the order is expressed to come into force, whether or not 
interest runs from before that date; and 

(c) shall be subject to annulment in pursuance of a resolution of 
the Commons House of Parliament. 

(9) Interest under this section shall be paid without any deduction 
of income tax. 

(10) This section shall come into force on such day as the Treasury 
may by order appoint. 

8 .— •(!) If, by the last day on which a taxable person is required in The default 
accordance with regulations under the principal Act to furnish a return surcharge. 
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for a prescribed accounting period, being a day falling on or after the 
day appointed under subsection (7) below — 

(a) the Commissioners have not received that return, or 

(b) the Commissioners have received that return but have not 
received the amount of tax shown on the return as payable by 
him in respect of that period, 

then that person shall be regarded for the purposes of this section as 
being in default in respect of that period. 

(2) Subject to subsections (8) and (9) below, subsection (4) below 
applies in any case where — 

{d) a taxable person is in default in respect of any two prescribed 
accounting periods; and 

(b) the last day of the later one of those periods falls on or before 
the second anniversary of the last day of the earlier one ; and 

(c) the Commissioners serve notice on the taxable person (in this 
section referred to as a “ surcharge liability notice ”) specifying 
as a surcharge period for the purposes of this section a period 
ending on the second anniversary of the last day of the later 
period referred to in paragraph (b) above and beginning, 
subject to subsection (3) below, on the date of the notice. 

(3) If, apart from this subsection, the surcharge period to be 
specified in a surcharge liability notice would begin during the currency 
of an existing surcharge period already notified to the taxable person 
concerned, the surcharge period specified in that notice shall be 
expressed as a continuation of the existing surcharge period and, 
accordingly, for the purposes of this section, that existing period and its 
extension shall be regarded as a single surcharge period. 

(4) Subject to subsections (8) and (9) below, if a taxable person on 
whom a surcharge liability notice has been served is in default in respect 
of a prescribed accounting period ending within the surcharge period 
specified in (or extended by) that notice, he shall be liable to a surcharge 
equal to whichever is the greater of 

(a) the specified percentage of his outstanding tax for that period; 
and 

(b) £30; 

and the reference in paragraph (a) above to a person’s outstanding tax 
for a prescribed accounting period is a reference to so much of the tax 
for which he is hable m respect of that period as has not been paid by 
the last day on which he is required (as mentioned in subsection (1) 
above) to make a return for that period. 

(5) Subject to subsections (8) and (9) below, the specified percentage 
referred to in subsection (4)(a) above shall be determined in relation 
to a prescribed accounting period by reference to the number of such 
periods in respect of which the taxable person is in default during the 
surcharge period, so that, — 

(a) in relation to the first such prescribed accounting period, the 
specified percentage is 5%; 

44 



Printed image digitised by the University of Southampton Library Digitisation Unit 



(b) in relation to the second such period, the specified percentage 
is 10%; and 

(c) in relation to each subsequent such period the specified per- 
centage is increased by a further 5% up to a maximum of 
30% for the sixth and any later period. 

(6) If, at any time during a period which is a surcharge period 
notified to a taxable person, another person becomes liable to make 
a return as his personal representative, trustee in bankruptcy, receiver, 
liquidator or in any other representative capacity in relation to him, the 
preceding provisions of this section shall have effect— 

(n) as if any surcharge liability notice served on the taxable 
person had been served on that other person in his represen- 
tative capacity; and 

(b) subject to paragraph (a) above, as if any reference to the 
taxable person included a reference to that other person acting 
in that capacity. 

(7) This section shall come into operation on such day as the 
Treasury may by order made by statutory instrument appoint. 

(8) In any case where — 

(a) the conduct by virtue of which a person is in default in respect 
of a prescribed accounting period is also conduct falling within 
subsection (1) of section 6 above, and 

(b) by reason of that conduct, the person concerned is assessed to 
a penalty under that section, 

the default shall be left out of account for the purposes of subsections 
(2) to (6) above. 

(9) If the Commissioners, after consultation with the Treasury, so 
direct, a default in respect of a prescribed accounting period specified in 
the direction shall be left out of account for the purposes of subsections 
(2) to (6) above. 

9 . — (1) In any case where — 

(a) a person is entitled to a payment under section 14(5) of the 
principal Act in respect of a prescribed accounting period, and 

(b) the return for that period which is required in accordance with 
regulations under the principal Act is received by the Com- 
missioners not later than one month after the last day on 
which, in accordance with those regulations, it is required to be 
furnished, and 

(c) the order for the payment of the amount due under the said 
section 14(5) is not issued by the Commissioners within the 
period of sixty days beginning on the day following the end of 
that prescribed accounting period or, if it is later, on the date 
of the receipt by the Commissioners of the return referred to in 
paragraph (b) above, and 
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(d) the amount shown on that return as due by way of payment 
under the said section 14(5) is not more than £10 in excess of 
the payment which was in fact due, 

the amount which, apart from this section, would be due by way of 
that payment shall be increased by the addition of a supplement equal 
to 5% of that amount or £30, whichever is the greater. 

(2) Regulations may provide that, in computing the period of sixty 
days referred to in subsection (l)(c) above, there shall be left out of 
account periods determined in accordance with the regulations and 
referable to — 

(a) the raising and answering of any reasonable inquiry relating to 
the return referred to in subsection (l)(ft) above, 

(b) the correction by the Commissioners of any errors or omissions 
in that return, 

(c) any such continuing failure to submit returns or pay tax as is 
referred to in section 14(7) of the principal Act, and 

{d) compliance with any such condition as is referred to in para- 
graph 5(1) of Schedule 7 to that Act (production of documents 
or giving of security as a condition of payment). 

(3) Except for the purpose of determining the amount of the 
supplement, a supplement paid to any person under subsection (1) above 
shall be treated as an amount due to him by way of credit under section 
14(5) of the principal Act. 

(4) This section shall come into operation on such day as the 
Treasury may by order made by statutory instrument appoint. 

(5) If the Treasury by order so direct, any period specified in the 
order shall be disregarded for the purpose of calculating the period of 
sixty days referred to in subsection (l)(c) above. 

(6) Section 45(2) of the principal Act (statutory instruments subject 
to negative resolution) does not apply to an order under subsection (5) 
above. 
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10. — (1) Where any person is liable — 

(a) to a penalty under any of sections 2 to 6 above, or 

(b) for interest under section 7 above, or 

(c) to a surcharge under section 8 above, 

the Commissioners may assess the amount due by way of penalty, 
interest or surcharge, as the case may be, and notify it to him 
accordingly; and the fact that any conduct giving rise to a penalty under 
any of sections 2 to 6 above may have ceased before an assessment is 
made under this section shall not affect the power of the Commissioners 
to make such an assessment. 
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(2) In the case of the penalties, interest and surcharge referred to 
in the following paragraphs, the assessment under this section shall 
he of an amount due in respect of the prescribed accounting period 
which in the paragraph concerned is referred to as “ the relevant 
period ”, — 

(a) in the case of a penalty under section 2 above relating to the 
evasion of tax, the relevant period is the prescribed accounting 
period for which the tax evaded was due; 

(b) in the case of a penalty under section 2 above relating to the 
obtaining of a payment under section 14(5) of the principal 
Act, the relevant period is the prescribed accounting period in 
respect of which the payment was obtained; 

(c) in the case of a penalty under section 3 above, the relevant 
period is the prescribed accounting period for which liability 
to tax was understated or, as the case may be, in respect of 
which the payment referred to in subsection (l)(c) of that 
section was made; 

(d) in the case of interest under section 7 above, the relevant period 
is the prescribed accounting period in respect of which the tax 
(or amount assessed as tax) was due; and 

(e) in the case of a surcharge under section 8 above the relevant 
period is the prescribed accounting period in respect of which 
the taxable person is in default and in respect of which the 
surcharge arises. 

(3) In any case where the amount of any penalty, interest or sur- 
charge falls to be calculated by reference to tax which was not paid at 
the time it should have been and that tax (or the supply which gives 
rise to it) cannot be readily attributed to any one or more prescribed 
accounting periods, it shall be treated for the purposes of the principal 
Act and this Part of this Act as tax due for such period or periods 
as the Commissioners may determine to the best of their judgment and 
notify to the person liable for the tax and penalty, interest or surcharge. 

(4) Where a person is assessed under this section to an amount due 
by way of any penalty, interest or surcharge falling within subsection 
(2) above and is also assessed under sub-paragraph (1), sub-paragraph 
(2) or sub-paragraph (6) of paragraph 4 of Schedule 7 to the principal 
Act for the prescribed accounting period which is the relevant period 
under subsection (2) above, the assessments may be combined and 
notified to him as one assessment, but the amount of the penalty, 
interest or surcharge shall be separately identified in the notice. 

(5) In the case of an amount due by way of penalty under section 6 
or interest under section 7 above — 

(a) a notice of assessment under this section shall specify a date, 
being not later than the date of the notice, to which the 
aggregate amount of the penalty or, as the case may be, the 
amount of interest which is assessed is calculated; and 
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(b) if the penalty or interest continues to accrue after that date, 
a further assessment or assessments may be made under this 
section in respect of amounts which so accrue. 

(6) If, within such period as may be notified by the Commissioners 
to the person liable to a penalty under section 6 above or for interest 
under section 7 above, — 

(a) a failure falling within section 6(1) above is remedied, or 

(b) the tax or other amount referred to in section 7(1) above is 
paid, 

it shall be treated for the purposes of section 6 or, as the case may 
be, section 7 above as remedied or paid on the date specified as 
mentioned in subsection (5)(a) above. 

(7) Sub-paragraphs (9) and (10) of paragraph 4 of Schedule 7 to 
the principal Act (effect of assessment and notification and provisions 
as to personal representative, trustee in bankruptcy etc.) apply where 
a sum is assessed under this section as they apply where a sum is 
assessed under any provision of that paragraph. 

11. — (1) The provisions of subsection (3) or subsection (4) below or, 
as the case may be, of both those subsections have effect in any 
particular case if, and only if, on an application made by the Commis- 
sioners, a value added tax tribunal so orders. 

(2) A tribunal shall not make an order under this section unless it is 
satisfied that the Co mm issioners have reasonable groimds for believing 
that tax may be lost by reason of an actual or anticipated default by any 
person. 

(3) Before the latest date on which the person concerned is required 
in accordance with regulations under the principal Act to furnish a 
return for a prescribed accounting period, the Commissioners may 
assess to the best of their judgment the amount of tax likely to be due 
from him in respect of that period and notify the amount assessed 
to him. 

(4) Where an amount is assessed and notified to the person 
concerned — 

(a) under any provision of paragraph 4 of Schedule 7 to the 
principal Act, or 

(b) under subsection (3) above, 

then, notwithstanding any provision of the principal Act (or this Act) 
as to appeals, that amount shall be deemed to be an amount of tax due 
on the date of the order providing for this subsection to have effect. 

(5) In any case where-— 

(a) notice of appeal has been given against a decision of the 
Commissioners with respect to any of the matters referred to in 
subsection (3) of section 40 of the principal Act (assessments, 
etc.), and 
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(b) an application is made by the Commissioners for an order that 
subsection (4) above shall have effect in relation to the amount 
which is referred to in the said subsection (3) as the amount 
which the Commissioners have determined to be payable as tax, 

the tribunal shall determine the application without , regard to the 
question whether, under paragraph (b) of the said subsection (3), a 
tribimal has decided, or would be likely to decide, that the appeal 
should be entertained without the payment or deposit of the amount 
concerned. 

(6) Subsection (4) of section 40 of the principal Act (which, among 
other matters, provides for payment of interest on tax paid in excess of 
liability) shall have effect in relation to an amount paid by reason of 
the application of subsection (4) above as it applies in relation to an 
amount paid in pursuance of subsection (3) of that section. 

(7) Rules under paragraph 9 of Schedule 8 to the principal Act 
(procedural rules with respect to appeals to tribunals) may include the 
like provision with respect to applications under subsection (1) above 
as may be made with respect to appeals. 

(8) Subject to subsection (4) above, sub-paragraphs (9) and (10) 
of paragraph 4 of Schedule 7 to the principal Act (effect of assessment 
and notification and provisions as to personal representative, trustee in 
bankruptcy etc.) apply where a sum is assessed under subsection (3) 
above as they apply where a sum is assessed under any provision of 
that paragraph. 

12.— (1) Subject to the following provisions of this section, an 
assessment— 

(a) under any provision of paragraph 4 of Schedule 7 to the 
principal Act, or 

(b) under section 10 above, 

shall not be made more than six years after the end of the prescribed 
accounting period or importation concerned or, in the case of an 
assessment under section 10 above of an amount due by way of a 
penalty which is not among those referred to in subsection (2) of that 
section, six years after the event giving rise to the penalty. 

(2) Subject to subsection (5) below, an assessment under section 10 
above of an amount due by way of any penalty, interest or surcharge 
referred to in subsection (2) of that section may be made at any time 
before the expiry of the period of three years beginning when the 
amount of tax due for the prescribed accounting period concerned has 
been finally determined. 

(3) In ^ relation to an assessment under section 10 above, any 
reference in subsection (1) or subsection (2) above to the prescribed 
accounting period concerned is a reference to that period which, in the 
case of the penalty, interest or surcharge concerned, is the relevant 
period referred to in subsection (2) of that section. 
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(4) Subject to subsection (5) below, if the Commissioners have 
reasonable grounds for believing that tax has been or may have been 
lost — 

(a) as a result of conduct falling within section 2(1) above or for 
which a person has been convicted of fraud, or 

ib) in circumstances giving rise to liability to a penalty under 
section 3 or section 4 above, 

an assessment may be made as if, in subsection (1) above, each reference 
to six years were a reference to twenty years. 

(5) Where, after a person’s death, the Commissioners propose to 
assess a sum as due by reason of some conduct (howsoever described) of 
the deceased, including a sum due by way of penalty, interest or 
surcharge — 

id) the assessment shall not be made more than three years after 
the death; and 

ib) subsection (4) above shall have effect as if the reference therein 
to twenty years were a reference to nine years. 

(6) Sub-paragraphs (7) and (8) of paragraph 4 of Schedule 7 to the 
principal Act (which are superseded by the preceding provisions of 
this section) shall cease to have effect. 

(7) If, otherwise than in circumstances falling within sub-paragraph 
<5)(h) of paragraph 4 of Schedule 7 to the principal Act (further 
evidence relating to an assessment imder sub-paragraph (1) or sub- 
paragraph (2) of that paragraph), it appears to the Commissioners that 
the amount which ought to have been assessed in an assessment under 
any provision of that paragraph or under section 10 above exceeds the 
amount which was so assessed, then — 

id) under the like provision as that assessment was made, and 
ib) on or before the last day on which that assessment could have 
been made, 

the Commissioners may make a supplementary assessment of the 
amount of the excess and shall notify the person concerned accordingly. 

13 . Schedule 7 to the principal Act (administration, collection and 
enforcement) shall be amended in accordance with Schedule 2 to 
this Act. 



Mitigation and appeals 

14 . — (1) The Commissioners may, as they see fit, mitigate or remit 
any penalty, interest or surcharge for which a person is liable under 
sections 2 to 8 above. 

(2) The power of the Commissioners under this section may be 
exercised after, as well as before, an assessment is made under section 
10 above; and where the power is exercised after an amount assessed 
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has been notified to the person concerned, the Commissioners shall vary 
or, as the case may be, discharge the assessment and notify him 
accordingly. 

15. — (1) In section 40 of the principal Act (appeals), at the end of Amend- 
subsection (1) (decisions which are appealable) there shall be added 
the following paragraphs ; — of principal 

“ (o) any liability to a penalty or surcharge by virtue of any of 
sections 2 to 6 and 8 of [the Finance Act 1985]; 

(p) the amount of any penalty, interest or surcharge specified in an 
assessment under section 10 of that Act; 

(q) the making of an assessment on the basis set out in section 12(4) 
of that Act.” 

(2) After subsection (1) of that section there shall be inserted the 
following subsection : — 

“ (lA) Without prejudice to section 2(4) of [the Finance Act 1985], 
nothing in subsection (l)(p) above shall be taken to confer on a 
tribunal any power to vary an amount assessed by way of penalty, 
interest or surcharge except in so far as it is necessary to reduce 
it to the amount which (disregarding any mitigation by the 
Commissioners) is appropriate under sections 2 to 8 of that Act.” 

(3) In subsection (2) of that section (appeals not to be entertained 
unless all required returns have been made and the amounts payable 
have been paid) after the word “ and ” there shall be inserted the 
words “ except in the case of an appeal against a decision with respect 
to the matter mentioned in subsection (l)(n) above, unless he ”. 

(4) In subsection (3) of that section, for the words “ paragraph (b) or 
(m) ” there shall be substituted the words “ any of paragraphs (h), (m), 

(d) and (p) 

(5) After subsection (3) of that section there shall be inserted the 
following subsection: — 

“ (3 A) Where, on an appeal against a decision with respect to 
any of the matters mentioned in paragraph (m) above, — 

(a) it is found that the amount specified in the assessment is less 
than it ought to have been, and 

(b) the tribunal gives a direction specifying the correct amount, 

the assessment shall have effect as an assessment of the amount 
specified in the direction and that amount shall be deemed to have 
been notified to the appellant.” 

16. — (1) Subject to the provisions of this section, where a person Settling 
gives notice of appeal under section 40 of the principal Act and, before 
the appeal is determined by a value added tax tribunal, the 
Commissioners and the appellant come to an agreement (whether in 
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writing or otherwise) under the terms of which the decision under 
appeal is to be treated — 

(a) as upheld without variation, or 

(b) as varied in a particular manner, or 

(c) as discharged or cancelled, 

the like consequences shall ensue for all purposes as would have 
ensued if, at the time when the agreement was come to, a tribunal had 
determined the appeal in accordance with the terms of the agreement 
(including any terms as to costs). 

(2) Subsection (1) above shall not apply where, within thirty days 
from the date when the agreement was come to, the appellant gives 
notice in writing to the Commissioners that he desires to repudiate or 
resile from the agreement. 

(3) Where an agreement is not in writing — 

(n) the preceding provisions of this section shall not apply unless 
the fact that an agreement was come to, and the terms agreed, 
are confirmed by notice in writing given by the Commissioners 
to the appellant or by the appellant to the Commissioners; and 

(b) references in those provisions to the time when the agreement 
was come to shall be construed as references to the time of the 
giving of that notice of confirmation. 

(4) Where— 

(d) a person who has given a notice of appeal notifies the Com- 
missioners, whether orally or in writing, that he desires not to 
proceed with the appeal; and 

(b) thirty days have elapsed since the giving oi the notification 
v/ithout the Commissioners giving to the appellant notice in 
writing indicating that they are unwilling that the appeal should 
be treated as withdrawn, 

the preceding provisions of this section shall have effect as if, at the 
date of the appellant’s notification, the appellant and the Commissioners 
had come to an agreement, orally or in writing, as the case may be, 
that the decision under appeal should be upheld without variation. 

(5) References in this section to an agreement being come to with 
an appellant and the giving of notice or notification to or by an 
appellant include references to an agreement being come to with, 
and the giving of notice or notification to or by, a person acting on 
behalf of the appellant in relation to the appeal. 

17. — (1) The Lord Chancellor may by order provide that — 

(a) in such classes of appeal as may be prescribed by the order, and 

(b) subject to the consent of the parties and to such other conditions 
as may be so prescribed, 

an appeal from a value added tax tribunal shall lie to the Court of 
Appeal. 
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(2) An order under this section — 

(a) may provide that section 13 of the Tribunals and Inquiries Act 1971 c.62. 
1971 (which provides for appeals to the High Court from, 
among other tribunals, a value added tax tribunal) shall have 

effect, in relation to any appeal to which the order applies, with 
such modifications as may be specified in the order; and 

(b) shall be made by statutory instrument subject to annulment in 
pursuance of a resolution of either House of Parliament. 

(3) This section does not extend to Scotland, 

18 . Paragraph 9 of Schedule 8 to the principal Act (rules with Procedural 
respect to procedure to be followed on appeals to value added tax . 
tribunals) shall be amended as follows : — appeals. ^ 

{d) after the words “ on appeals to ” there shall be inserted the 
words “ and in other proceedings before 

(b) in paragraph (d) the words “ and produce documents ” shall be 
omitted; 

(c) at the end of paragraph (d) there shall be inserted the following 
paragraph : — 

“(dd) for discovery and for requiring persons to produce 
documents ”; and 

(d) at the end of paragraph (e) there shall be added the words “ or 
to produce documents ”. 



Miscellaneous 

19. At tlie end of paragraph 9 of Schedule 8 to the principal Act 
(procedural rules for tribunals) there shall be added the following to^comply 
paragraph: — with 

“ 10. — (1) A person who fails to comply with a direction or etc. of 
summons issued by a value added tax tribunal under rules made tribunal, 
under paragraph 9 above shall be liable to a penalty not exceeding 
£ 1 , 000 . 

(2) A penalty for which a person is liable by virtue of sub- 
paragraph (1) above may be awarded summarily by a tribunal 
notwithstanding that no proceedings for its recovery have been 
commenced. 

(3) An appeal shall lie to the High Court or, in Scotland, the 
Court of Session as the Court of Exchequer in Scotland, from the 
award of a penalty under this paragraph, and on such an appeal 
the court may either confirm or reverse the decision of the tribunal 
or reduce or increase the sum awarded. 

(4) A penalty awarded by virtue of this paragraph shall be 
recoverable as if it were tax due from the person liable for the 
penalty.” 
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20 . — (1) In any case where, — 

(n) on an appeal under section 40 of the principal Act, a value 
added tax tribunal in England and Wales confirms or varies 
an amount which is, or is recoverable as, tax due from any 
person, and 

(b) the decision of the tribunal on appeal is registered by the 
Commissioners in accordance with rules of court, 

payment of that amount may be enforced by the High Court as if it 
were an amount due to the Commissioners in pursuance of a judgment 
or order of the High Court. 

(2) If, on an appeal falling within subsection (1) above, costs are 
awarded to the Commissioners, the reference in that subsection to pay- 
ment of the amount confirmed or varied by the tribunal includes a 
reference to payment of the costs so awarded. 

(3) Subject to subsection (4) below, any decision of a value added 
tax tribunal in Scotland on an appeal under section 40 of the principal 
Act which confirms or varies an amount which is, or is recoverable as, 
tax due from any person may be recorded for execution in the Books 
of Council and Session and shall be enforceable accordingly. 

(4) A decision of a tribunal shall not be recorded under subsection 
(3) above until — 

(a) any period within which the decision may be appealed has 
expired without an appeal being made; or 

(b) where such an appeal is made, it is finally disposed of. 

(5) In any case where, on an appeal under section 40 of the principal 
Act, a value added tax tribunal in Northern Ireland confirms or varies 
an amount which is, or is recoverable as, tax due from any person, — 

(a) payment of that amount, together with any costs awarded on 
the appeal to the Commissioners, may be enforced by the 
Enforcement of Judgments Office; and 

(b) a sum equal to that amount, together with any such costs, shall 
be deemed to be payable under a money judgment within the 
meaning of Article 2(2) of the Judgments Enforcement 
(Northern Ireland) Order 1981, and the provisions of that Order 
shall apply accordingly. 

21 . At the end of subsection (4) of section 31 of the principal Act 
(power by regulations to make provision for persons who carry on a 
business of a taxable person who has become bankrupt or incapaci- 
tated, etc.) there shall be added the following subsection : — 

“ (5) In relation to a company which is a taxable person, the 
reference in subsection (4) above to the taxable person having 
become bankrupt or incapacitated shall be construed as a 
reference to its being in liquidation or receivership.” 
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22. — (1) In these sections 
Added Tax Act 1983. 



the principal Act ” means the Value Interpre- 
tation and 
construction 

(2) In relation to a prescribed accounting period, any reference in 
these sections to credit for input tax includes a reference to any sum 
which, in a return for that period, is claimed as a deduction from tax 
due. 



(3) These sections shall be construed as one with the principal 
Act, except that — 

(a) references in section 39(9) of that Act (application of certain 
provisions to offences and penalties) to penalties do not include 
references to penalties under sections 2 to 6 above; and 

(b) section 45(2) of that Act (statutory instruments to be subject to 
annulment) does not apply to statutory instruments made by the 
Treasury in exercise of the powers conferred by any of sections 
1(7), 3(7), 7(10), 8(7) and 9(4) above (commencement orders). 
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SCHEDULES 



“Offences 

and 

penalties.” 



Schedule 1 Section 1 

SECTION 39 OF THE PRINCIPAL ACT, AS AMENDED, 
EXCLUDING SUBSECTION (8) 

39. — (1) If any person is knowingly concerned in, or in the taking 
of steps with a view to, the fraudulent evasion of tax by him or any 
other person, he shall be liable — 

(a) on summary conviction, to a penalty of the statutory maximum 
or of three times the amount of the tax, whichever is the greater, 
or to imprisonment for a term not exceeding 6 months or to 
both; or 

(b) on conviction on indictment, to a penalty of any amount or to 
imprisonment for a term not exceeding seven years or to both. 

(lA) Any reference in subsection (1) above or subsection (3) belovw 
to the evasion of tax includes a reference to the obtaining of — 

(a) a payment under section 14(5) above; or 

(b) a refund under section 21 or section 22 above; 
or 

(c) a repayment under section 23 above; 

and any reference in those subsections to the amount of the tax 
shall be construed, — 

(i) in relation to tax itself or a payment falling within para- 
graph (a) above, as a reference to the aggregate of the 
amount (if any) falsely claimed by way of credit for input 
tax and the amount (if any) by which output tax was falsely 
understated; and 

(ii) in relation to a refund or repayment falling within para- 
graph (b) or paragraph (c) above, as a reference to the 
amount falsely claimed by way of refund or repayment. 

(2) If any person — 

(a) with intent to deceive produces, furnishes or sends for the 
purposes of this Act or otherwise makes use for those purposes 
of any document which is false in a material particular; or 

(b) in furnishing any information for the purposes of this Act 
makes any statement which he knows to be false in a material 
particular or recklessly makes a statement which is false in a 
material particular, 

he shall be liable — 

(i) on summary conviction, to a penalty of the statutory 
maximum or, where subsection (2A) or subsection (2B) 
below applies, to the alternative penalty specified in that 
subsection if it is greater, or to imprisonment for a term 
not exceeding six months or to both; or 
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(ii) on conviction on indictment, to a penalty of any amount 
or to imprisonment for a term not exceeding seven years 
or to both. 

(2A) In any case where — 

(a) the document referred to in subsection (2)(a) above is a return 
required under this Act, or 

(b) the information referred to in subsection (2)(£>) above is con- 
tained in or otherwise relevant to such a return, 

the alternative penalty referred to in subsection (2)(i) above is a 
penalty equal to three times the aggregate of the amount (if any) 
falsely claimed by way of credit for input tax and the amount (if any) 
by which output tax was falsely understated. 

(2B) In any case where — 

(a) the document referred to in subsection (2)(a) above is a claim 
for a refund under section 21 or section 22 above or for a 
repayment under section 23 above, or 

(b) the information referred to in subsection (2)(h) above is con- 
tained in or otherwise relevant to such a claim, 

the alternative penalty referred to in subsection (2)(i) above is a 
penalty equal to three times the amount falsely claimed. 

(2C) The reference in subsection (2)(a) above to furnishing, sending 
or otherwise making use of a document which is false in a material 
particular, with intent to deceive, includes a reference to furnishing, 
sending or otherwise making use of such a document, with intent to 
secure that a machine will respond to the document as if it were a 
true document. 

(2D) Any reference in subsection (2)(«) or subsection (2C) above 
to producing, furnishing or sending a document includes a reference 
to causing a document to be produced, furnished or sent. 

(3) Where a person’s conduct during any specified period must 
have involved the commission by him of one or more offences under 
the preceding provisions of this section, then, whether or not the 
particulars of that offence or those offences are known, he shall, by 
virtue of this subsection, be guilty of an offence and liable— 

(a) on summary conviction, to a penalty of the statutory maximum 
or, if greater, three times the amount of any tax that was or 
was intended to be evaded by his conduct, or to imprisonment 
for a term not exceeding six months or to both; or 

(b) on conviction on indictment, to a penalty of any amount or to 
imprisonment for a term not exceeding seven years or to both. 

(3A) ^ Where an authorised person has reasonable grounds for 
suspecting that an offence has been committed under the preceding 
provisions of this section, he may arrest anyone whom he has reason- 
able grounds for suspecting to be guilty of the offence. 
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(4) If any person acquires possession of or deals with any goods, or 
accepts the supply of any services, having reason to believe that tax 
on the supply of the goods or services or on the importation of the 
goods has been or will be evaded, he shall be liable on summary 
conviction to a penalty of level 5 on the standard scale or three times 
the amount of the tax, whichever is the greater. 

(5) If any person supplies goods or services in contravention of 
paragraph 5(2) of Schedule 7 to this Act, he shall be liable on summary 
conviction to a penalty of level 5 on the standard scale. 



(9) Sections 145 to 155 of the Customs and Excise Management 
Act 1979 (proceedings for offences, mitigation of penalties and certain 
other matters) shall apply in relation to offences under this Act (which 
include any act or omission in respect of which a penalty is imposed) 
and penalties imposed under this Act as they apply in relation to 
offences and penalties under the customs and excise Acts as defined in 
that Act; and accordingly in section 154(2) as it applies by virtue of 
this subsection the reference to duty shall be construed as a reference 
to the tax.” 
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Schedule 2 



Section 13 



AMENDMENTS OF SCHEDULE 7 TO THE PRINCIPAL ACT 

1. (1) In paragraph 4 (power of Commissioners to assess tax due), 
in sub-paragraph (2) (assessments of certain amounts as tax due) for the 
words “ in the prescribed accounting period ” there shall be substituted 
the words “ for the prescribed accounting period 

(2) In sub-paragraph (6) (assessment on failure to prove availability 
or loss or destruction of goods) after the words “ supplied by him ” 
there shall be inserted the words “ or have been exported from the 
United Kingdom otherwise than by way of supply 

(3) After sub-paragraph (6) of that paragraph there shall be inserted 
the following sub-paragraph : — 

“ (6A) in any case where — 

(d) as a result of a person’s failure to make a return for a 
prescribed accounting period, the Commissioners have 
made an assessment under sub-paragraph (1) above for 
that period, and 

(b) the tax assessed has been paid but no proper return has 
been made for the period to which the assessment related, 
and 

(c) as a result of a failure to make a return for a later 
prescribed accounting period, being a failure by the person 
referred to in paragraph (a) above or a person acting in 
a representative capacity in relation to him, as mentioned 
in sub-paragraph (4) above, the Commissioners find it 
necessary to make another assessment under paragraph (1) 
above, 

then, if the Commissioners think fit, having regard to the failure 
referred to in paragraph (a) above, they may specify hi the assessment 
referred to in paragraph (c) above an amount of tax greater than 
that which they would otherwise have considered to be appropriate.” 

2. In paragraph 7(2) (records to be preserved for a period not 
exceeding three years) for “ three ” there shall be substituted “ six 

3. — (1) In paragraph 8 (furnishing of information and production of 
documents) for sub-paragraphs (2) and (3) there shall be substituted 
the following sub-paragraphs: — 

“ (2) Every person who is concerned (in whatever capacity in 
the supply of goods or services in the course or furtherance of a 
business or to whom such a supply is made and every person who 
is concerned (in whatever capacity) in the importation of goods in 
the course or furtherance of a business shall — 

(a) furnish to the Commissioners, within such time and in 
such form as they may require, such information relating 
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to the goods or services or to the supply or importation 
as Commissioners may specify; and 

{b) upon demand made by an authorised person, produce or 
cause to be produced for inspection by that person, — 

(i) at the principal place of business of the person upon 
whom the demand is made or at such other place as 
the authorised person may reasonably require, and 

(ii) at such time as the authorised person may reasonably 
require, any documents relating to the goods or 
services or to the supply or importation. 

(3) Where, by virtue of sub-paragraph (2) above, an authorised 
person has power to require the production of any documents from 
any such person as is referred to in that sub-paragraph, he shall 
have the like power to require production of the documents con- 
cerned from any other person who appears to the authorised 
person to be in possession of them; but where any such other 
person claims a lien on any document produced by him, the 
production shall be without prejudice to the lien.” 

(2) In sub-paragraph (4) of that paragraph for the words from 
“ goods ” to “ services ” there shall be substituted the words “ goods 
or services or the importation of goods 

(3) After sub-paragraph (4) there shall be inserted the following 
sub-paragraphs : — 

“ (4A) An authorised person may take copies of, or make 
extracts from, any document produced under sub-paragrajdi (2) or 
sub-paragraph (3) above. 

(4B) If it appears to him to be necessary to do so, an 
authorised person may, at a reasonable time and for a reasonable 
period, remove any document produced under sub-paragraph (2) or 
sub-paragraph (3) above and shall, on request, provide a receipt for 
any document so removed; and where a lien is claimed on a document 
produced under sub-paragraph (3) above, the removal of the 

document under this sub-paragraph shall not be regarded as breaking 
the lien. 

(4C) Where a document removed by an authorised person under 
sub-paragraph (4B) above is reasonably required for the proper 
conduct of a business he shall, as soon as practicable, provide a copy 
of the document, free of charge, to the person by whom it was 
produced or caused to be produced.” 

4. After paragraph 9 there shall be inserted the following 
paragraph : — 

“ Power to require opening of gaming machines 

9A. An authorised person may at any reasonable time require 
a person making such a supply as is referred to in subsection (1) of 
section 13 of this Act or any person acting on his behalf — 

{a) to open any gaming machine, within the meaning of that 
section; and 
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{b) to carry out any other operation which may be necessary to 
enable the authorised person to ascertain the amount which, 
in accordance with subsection (2) of that section, is to be 
taken as the value of supplies made in the circumstances 
mentioned in subsection (1) of that section in any period.” 



5. — (1) In paragraph 10 (entry and search of premises and persons) 
in sub-paragraph (3) (search warrants) — 

(a) for the words “ an offence in connection with the tax ” there 
shall be substituted the words “ a fraud offence which appears 
to him to be of a serious nature 

{b) after the word “ authorising ” there shall be inserted the words 
“subject to sub-paragraphs (5) and (6) below”; 

(c) in paragraph (h) for the words “ such an offence ” there shall 
be substituted the words “ a fraud offence which appears to him 
to be of a serious nature”; and 

{d) in paragraph (c) the words “ to have committed or to be about 
to commit such an offence or ” shall be omitted, 

(2) At the end of the paragraph there shall be added the following 
sub-paragraphs : — 

“ (4) In sub-paragraph (3) above “ a fraud offence ” means an 
offence under any provision of subsections (1) to (3) of section 39 of 
this Act. 

(5) The powers conferred by a warrant under this paragraph 
shall not be exercisable — 

(a) by more than such number of authorised persons as may 
be specified in the warrant; nor 

(Z>) outside such times of day as may be so specified; nor 

(c) if the warrant so provides, otherwise than in the presence 
of a constable in uniform. 

(6) An authorised person seeking to exercise the powers con- 
ferred by a warrant under this paragraph or, if there is more than 
one such authorised person, that one of them who is in charge of 
the search shall provide a copy of the warrant endorsed with his 
name as follows : — 

(a) if the occupier of the premises concerned is present at the 
time the search is to begin, the copy shall be supplied to 
the occupier; 

(/;) if at that time the occupier is not present but a person who 
appears to the authorised person to be in charge of the 
premises is present, the copy shall be supplied to that person; 
and 

(c) if neither paragraph (a) nor paragraph {b) above applies, the 
copy shall be left in a prominent place on the premises.” 
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6. After paragraph 10 there shall be inserted die following 
paragraphs — 

“ Order for access to recorded information, etc. 

lOA. — (1) Where, on an application by an authorised person, a 
justice of the peace or, in Scotland, a justice (within the meaning of 
1975 C.21. section 462 of the Criminal Procedure (Scotland) Act 1975) is satisfied 
that there are reasonable grounds for believing— 

{a) that an offence in connection with the tax is being, has been 
or is about to be committed, and 

(b) that any recorded information (including any document of any 
nature whatsoever) which may be required as evidence for the 
purpose of any proceedings in respect of such an offence is in 
the possession of any person, 

he may make an order under this paragraph. 

(2) An order under this paragraph is an order that the person who 
appears to the justice to be in possession of the recorded information to 
which the application relates shall — 

{a) give an authorised person access to it, and 

(b) permit an authorised person to remove and take away any of 
it which he considers necessary, 

not later than the end of the period of seven days beginning on the 
date of the order or the end of such longer period as the order may 
specify. 

(3) The reference in sub-paragraph (2){a) above to giving an 
authorised person access to the recorded information to which the 
application relates includes references to permitting the authorised 
person to take copies of it or to make extracts from it. 

(4) Where the recorded information consists of information con- 
tained in a computer, an order under this paragraph shall have effect 
as an order to produce the information in a form in which it is visible 
and legible and, if the authorised person wishes to remove it, in a 
form in which it can be removed. 

(5) This paragraph is without prejudice to paragraphs 8 and 10 
above. 



Procedure where documents, etc., are removed 

lOB. — (1) An authorised person who removes anything in the 
exercise of a power conferred by or under paragraph 10 or lOA 
above shall, if so requested by a person showing himself — 

(a) to be the occupier of premises from which it was removed, or 

(b) to have had custody or control of it immediately before the 
removal, 

provide that person with a record of what he removed. 
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(2) The authorised person shall provide the record within a reason- 
able time from the making of the request for it. 

(3) Subject to sub-paragraph (7) below, if a request for permission 
to be granted access to anything which — 

(a) has been removed by an authorised person, and 

(b) is retained by the Commissioners for the purpose of investigat- 
ing an offence, 

is made to the oflScer in overall charge of the investigation by a person 
who had custody or control of the thing immediately before it was 
so removed or by someone acting on behalf of such a person, the officer 
shall allow the person who made the request access to it under the 
supervision of an authorised person. 

(4) Subject to sub-paragraph (7) below, if a request for a photo- 
graph or copy of ^ any such thing is made to the officer in overall charge 
of the^ investigation by a person who had custody or control of the 
thing immediately before it was so removed, or by someone acting 
on behalf of such a person, the ojBdcer shall— 

(a) allow the person who made the request access to it under the 
supervision of an authorised person for the purpose of photo- 
graphing it or copying it, or 

(b) photograph or copy it, or cause it to be photographed or copied. 

(5) Where anything is photographed or copied under sub-paragraph 
(4)(Z>) above the photograph or copy shall be supplied to the person 
who made the request. 

(6) The photograph or copy shall be supplied within a reasonable 
time from the making of the request. 

(7) There is no duty under this paragraph to grant access to, or 
to supply a photograph or copy of, anything if the officer in overall 
charge of the investigation for the purposes of which it was removed 
has reasonable grounds for believing that to do so would prejudice— 

(a) that investigation; 

(Z)) the investigation of an offence other than the offence for the 
purposes of the investigation of which the thing was removed; 
or 

(c) any criminal proceedings which may be brought as a result of — 

(i) the investigation of which he is in charge, 
or 

(ii) any such investigation as is mentioned in paragraph (b) 
above. 

(8) Any reference in this paragraph to the officer in overall charge 
of the investigation is a reference to the person whose name and 
address are endorsed on the warrant or order concerned as being the 
ofiBcer so in charge. 

IOC.— (1) Where, on an application made as mentioned in sub- 
paragraph (2) below, the appropriate judicial authority is satisfied 
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that a person has failed to comply with a requirement imposed by 
paragraph lOB above, the authority may order that person to comply 
with the requirement. 

(2) An application under sub-paragraph (1) above shall be made — 

(a) in the case of a failure to comply with any of the requirements 
imposed by sub-paragraphs (1) and (2) of paragraph lOB above, 
by the occupier of the premises from which the thing in question 
was removed or by the person who had custody or control of it 
immediately before it was so removed, and 

(b) in any other case, by the person who had such custody or 
control. 

(3) In this paragraph “ the appropriate judicial authority ” means — 

(a) in England and Wales, a magistrates’ court; 

(b) in Scotland, a sheriff; and 

(c) in Northern Ireland, a court of summary jurisdiction, as defined 
in Article 2(2)(a) of the Magistrates’ Courts (Northern Ireland) 
Order 1981. 

(4) In England and Wales and Northern Ireland, an application 
for an order under this paragraph shall be made by way of complaint; 
and sections 21 and 42(2) of the Interpretation Act (Northern Ireland) 
1954 shall apply as if any reference in those provisions to any enact- 
ment included a reference to this paragraph.” 
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